
New FCPA guidelines 
still unclear to many executives  

1 For more information and to download a PDF of the guidance, visit www.justice.gov/criminal/fraud/fcpa/guidance.

A Grant Thornton LLP webcast executive summary

On Nov. 14, 2012, the Department of Justice (DOJ) and SEC 
jointly published the long-awaited document, A Resource Guide 
to the U.S. Foreign Corrupt Practices Act.1  

In a recent Grant Thornton webcast on new anti-corruption 
guidance, 52% of the nearly 150 participants surveyed indicated 
that even with new guidelines, they are unclear about the SEC’s 
and DOJ’s compliance expectations. Of those surveyed, 40% 
responded that it is too early to tell how the new guidance will 
affect the way they conduct business. The survey results reflect 
the uncertainty many executives still have about federal anti-
corruption laws and what compliance efforts are required.

The webcast — Have The New Fcpa Guidelines Changed 
Your Business Plans? — was designed to help business leaders 
understand new anti-corruption guidance and how to respond to 
key issues likely to affect their businesses. 
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The release of the new guidelines doesn’t change anything about 
the FCPA or reinterpret any of the FCPA’s provisions, but it 
does provide useful insights into the government’s enforcement 
priorities and can help companies re-evaluate their FCPA 
compliance policies.

The current environment of regulation has been and will 
continue to be tough on violators. With the UK Bribery Act 
there is more regulation to consider that impacts compliance 
efforts. The Dodd-Frank Wall Street Reform and Consumer 
Protection Act brought about the incentivized whistleblower 
and can potentially open doors to more SEC and DOJ 
investigations. All trends indicate that, now more than ever, 
companies that understand and comply with anti-corruption 
laws can be protected from potential violations and the 
resulting penalties. 

Foreign Corrupt Practices Act summary
Congress initially passed the FCPA in 1977 in the wake of the Watergate 
scandal and after discovering that more than 400 corporations had made 
questionable or illegal payments to foreign officials to gain business or ease 
business processes. The FCPA’s goal is to prevent the bribery of foreign 
officials and encourage the establishment of certain accounting controls and 
practices.

Two key provisions of the FCPA
The anti-bribery provision prohibits U.S. companies and citizens, foreign 
companies listed on a U.S. stock exchange, or any person acting while in 
the U.S., from paying or offering to pay — directly or indirectly — money or 
anything of value to a foreign official in order to obtain or retain business.

Books and records and internal controls provisions require issuers — 
any company, including foreign companies, with securities traded on a U.S. 
exchange, or otherwise required to file periodic reports with the SEC — to 
keep books and records that accurately reflect business transactions and 
maintain effective internal controls.
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Where is bribery most likely to occur?2 

Top ten countries where bribery is most likely to be part of doing business:
1. Russia
2. China
3. Mexico 
4. Indonesia
5. United Arab Emirates
6. Argentina
7. Saudi Arabia
8. Turkey 
9. India
10. Taiwan 

Top ten sectors where bribery is most likely to occur:
1. Public works contracts and construction
2. Utilities 
3. Real estate, property, legal and business services
4. Oil and gas
5. Mining
6. Power generation
7. Pharmaceutical and health care 
8. Heavy manufacturing
9. Fisheries
10. Arms defense and military
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2 Source: Transparency International 2011 Bribe Payers Index

How do you know where the bribery and corruption risks lie? 
Certain indicators will point to areas where there is a greater 
chance of corruption taking place. Business operations may 
require extra consideration and monitoring depending on 
geography and industry. Bribery and corruption risk indicators 
include the following:

•	 Entity	directly	or	through	agents	or	representatives	enters	
into sales agreements or material transactions with foreign, 
government-owned entities or other officials.

•	 Entity	has	operations	in	higher-risk	geographies.
•	 Operations	conducted	in	higher-risk	industries.
•	 Weak	or	ineffective	anti-bribery	and	anti-corruption	

compliance programs.
•	 The	entity’s	competitors,	partners,	suppliers,	agents	or	

customers were recently charged or are being investigated for 
bribery or corruption violations.

•	 Indications	of	possible	bribery	or	corruption	violations	by	
employees, agents, contractors or other affiliates.

•	 The	entity	uses	third-party	agents,	consultants	or	
intermediaries when performing general business in other 
countries.



DOJ factors in conducting an FCPA investigation 
The DOJ considers nine factors, based on the Principles of 
Federal Prosecution of Business Organizations, in conducting 
an FCPA investigation, determining whether to charge a 
corporation with FCPA violations, and negotiating plea or 
other agreements under the FCPA. Note that these factors are 
illustrative, not authoritative or exhaustive— there are other 
unlisted factors that will also affect the decision-making:

1. The nature and seriousness of the offense, including the risk 
of harm to the public 

2. The pervasiveness of wrongdoing within the corporation, 
including the complicity in or the condoning of the 
wrongdoing by corporate management 

3. The corporation’s history of similar misconduct, including 
prior criminal, civil and regulatory enforcement actions 
against it 

4. The corporation’s timely and voluntary disclosure of 
wrongdoing and its willingness to cooperate in the 
investigation of its agents 

5. The existence and effectiveness of the corporation’s 
compliance program 

6. The corporation’s remedial actions, including any efforts to 
implement an effective corporate compliance program or 
improve an existing one, replace responsible management, 
discipline or terminate wrongdoers, pay restitution, and 
cooperate with the relevant government agencies 

7. Collateral consequences, including whether there is 
disproportionate harm to shareholders, pension holders, 
employees and others not proven personally culpable, as well 
as impact on the public arising from the prosecution 
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8. The adequacy of the prosecution of individuals responsible 
for the corporation’s malfeasance  

9. The adequacy of remedies such as civil or regulatory 
enforcement actions

The guide is clear that the DOJ will consider a company’s pre-
indictment conduct, including voluntary disclosure, cooperation 
and remediation, in determining whether to seek an indictment. 

DOJ resolutions
The DOJ may agree to resolve criminal FCPA matters against 
companies either through a declination or, in appropriate cases, 
a negotiated resolution resulting in a plea agreement, deferred 
prosecution agreement or non-prosecution agreement. When 
negotiated resolutions cannot be reached with companies or 
individuals, the matter may proceed to trial.

•	 Declination: DOJ decision, after an investigation, to decline 
to bring an enforcement action under the FCPA.

•	 Plea agreement: Defendant generally admits to the facts 
supporting the charges, admits guilt and is convicted of 
charged crimes when the plea agreement is presented to and 
accepted by a court.

•	 Deferred prosecution agreement (DPA): DOJ files a 
charging document with the court, but it simultaneously 
requests that the prosecution be deferred for the purpose of 
allowing the company to demonstrate its good conduct. 

 -     DPAs generally require a defendant to agree to pay 
a monetary penalty, waive the statute of limitations, 
cooperate with the government, admit the relevant 
facts, and enter into certain compliance and remediation 
commitments, potentially including a corporate 
compliance monitor.

 -     DPAs describe the company’s conduct, cooperation 
and remediation, if any, and provide a calculation of 
the penalty pursuant to the U.S. Federal Sentencing 
Guidelines. If the company successfully completes the 
term of the agreement (typically two or three years), 
the DOJ will then move to dismiss the filed charges. A 
company’s successful completion of a DPA is not treated 
as a criminal conviction.

 -     DPAs are publicly filed and available through the  
DOJ website. 

The best way a company can protect itself is to follow the FCPA best 
practices. 
A company should:
•     create a clear code of conduct to protect against FCPA violations;
•     have visible senior executive support of preventive policies;
•     implement compliance standards to reduce the incidence of violations;
•     assign responsibility for the implementation and oversight of such standards  

and policies to one or more senior executives;
•     review the program annually;
•     ensure a system of financial and accounting procedures, as well as internal 

controls, designed to maintain accurate books and records;
•     institute appropriate due diligence and compliance requirements pertaining 

to the retention and oversight of all agents and business partners; and
•     periodically review and test its policies and standards, as well as institute 

appropriate disciplinary procedures.
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•	 Non-prosecution agreement (NPA): An agreement between 
the DOJ and a company (or individual) that is not filed with a 
court. 

 -     The requirements of an NPA are similar to those of a 
DPA, and generally require a waiver of the statute of 
limitations, ongoing cooperation, admission of the material 
facts, and compliance and remediation commitments, in 
addition to payment of a monetary penalty. 

 -     If the company complies with the agreement throughout 
its term, the DOJ does not file criminal charges. 

 -     NPAs are publicly available on the DOJ website.

FCPA opinion procedure
The opinion procedure is a mechanism for companies to 
determine whether proposed conduct would be prosecuted by the 
DOJ under the FCPA. These opinions relate only to the FCPA’s 
anti-bribery provisions. Parties submit information to the DOJ, 
after which it issues an opinion about whether the proposed 
conduct falls within its enforcement policy. This procedure is 
often used in connection with FCPA issues related to mergers 
and acquisitions. 

The request must relate to actual or prospective conduct. The 
procedure cannot be used to obtain opinions on purely historical 
conduct or on hypothetical questions. The request must be 
specific and accompanied by all relevant and material information 
bearing on the conduct and circumstances for which an opinion is 
requested. Materials disclosed to the DOJ will not be made public 
without the consent of the party submitting them. All of the 
DOJ’s prior FCPA opinions are available online.

Executives respond to questions on their organization’s 
compliance to the FCPA

No

Yes However

Yes

Does your organization have a risk-based FCPA compliance policy in place?

Yes, and it is updated 
regularly 52%

Yes, however it has not 
been updated 18%

No, we do not have a 
policy in place 30%

 

No

Yes

Does your organization conduct FCPA-specific due diligence for each 
merger/acquisition?

Yes 57%

No 43%

No

Yes

If your organization does conduct FCPA-specific due diligence for each 
merger and acquisition, does it use outside experts?

Yes 39%

No 61%

uncler

No

Yes

Does the new FCPA guidance provide adequate transparency as to the 
SEC’s and DOJ’s FCPA compliance expectations?

Yes 40%

No 8%

Still somewhat
unclear 52%
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Participant demographics 
Mid- to large-size public and private companies; various 
industries, including: retail, manufacturing, distribution, software 
technology, biopharmaceuticals, telecommunications and 
financial service institutions

Contact information
Bill Olsen, CFE, CAMS, CIA
Leader Global Investigation and 
Anti-Corruption Services
Grant Thornton LLP
T 703.847.7519
E William.Olsen@us.gt.com

Mike Burke 
Partner, Corporate Practice
Arnall Golden Gregory LLP
T 202.677.4046
E Michael.Burke@agg.com
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and innovation from multiple disciplines with a wide range of business and 
industry knowledge to deliver value to dynamic organizations in the middle 
market. To learn more, visit www.GrantThornton.com/advisory.
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action in a particular case. For additional information on the issues discussed, consult a Grant 
Thornton client service partner.
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early

discussed

No

Yes

Have the official FCPA guidelines changed the way your organization 
conducts business?

Yes, I am already seeing its 
influence on my organization 20%

No, we are doing business 
as usual 22%

It has been discussed, but no 
plans are in place 18%

It is still too early to tell 40%

uncler

No

Yes

Participant demographics 

Controllers 5%

CFOs, finance managers 
and directors 12%

Internal audit professionals 14%

Risk and compliance 
professionals 6%

General counsels 6% 

CEOs, presidents and VPs 5%

Audit and tax professionals 17%
 
Other (purchasing agents, 
business systems managers, 
financial analysts, 
staff accountants) 35%

Conclusion
While nothing has changed about the FCPA with the publication 
of the guidance, having this detailed compilation of information 
should shed light on the DOJ’s and the SEC’s respective 
approaches to the FCPA. For the first time, they have presented 
their collective views in one resource, and organizations should 
take note. 

The guidance should alert organizations that have weak 
or out-of-date compliance programs. On the other hand, 
those companies that have invested time and resources in their 
compliance programs will find comfort and justification that their 
efforts are in line with what the DOJ and SEC are encouraging. 
The guidance makes clear that organizations should create a 
robust compliance program that is regularly evaluated and tested. 
The DOJ and SEC will take that into consideration when making 
a charging decision, which could include the declination of 
prosecution altogether. 

Anonymity
This summary reflects the responses of participants to the 
maximum extent possible. To preserve anonymity, the survey 
does not attribute responses to specific individuals.


