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JOBS Act Enacted  

On April 5, 2012, the President signed the 
Jumpstart Our Business Startups, or “JOBS,” Act 

into law.  The JOBS Act is a package bill 
encompassing several measures.  
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Capital Raising Alternatives Under the JOBS Act 

The Act gives companies a menu of options: 

• Enhanced private offerings under Regulation D 

• Enhanced private offering to QIBs under Rule 144A 

• New, enlarged private offerings under “Reg. A Plus” 

• Crowdfunding – new type of offering to hundreds of your  
closest friends 

• IPO On-Ramp – easier to “go public”  
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Title I of the JOBS Act: 
The IPO On-Ramp  
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Emerging Growth Companies  

• New category of issuers 

• Issuer that had less than $1 billion in total annual gross 
revenues during its most recently completed fiscal year. 

• What is “total annual gross revenues”? 

• First registered sale must have been after December 8, 2011. 
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Losing Status as an Emerging Growth Company  

• The last day of the fiscal year during which the issuer had 
annual gross revenues of at least $1 billion 

• The last day of the fiscal year following the fifth anniversary of 
the first sale pursuant to a registered offering 

• The date on which the issuer, during the previous three-year 
period, issued more than $1 billion in non-convertible debt 

• The date on which the issuer becomes a “large accelerated 
filer” (i.e. worldwide public float of at least $700 million) 
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Reduced Financial Information in SEC filings  

• Emerging Growth Companies need only two years of 
audited financial statements in registration statements 
 

• Selected financial data only dating back to the company’s 
earliest audited period presented in connection with the 
IPO registration statement for its subsequent registration 
statements and Exchange Act filings 

7 



© 2012.  Arnall Golden Gregory LLP 

Confidential Submissions and SEC Review  
of IPO Registration Statement  

• Emerging Growth Companies can submit a draft IPO 
registration statement for confidential review by the SEC 
staff prior to public filing 
 

• Initial confidential submission and all amendments must 
be publicly filed with the SEC not later than 21 days 
before conducting a road show 
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Increased Communication - “Test the Waters”  

• Emerging Growth Companies, or any person authorized 
to act on behalf of an Emerging Growth Company, can 
“test the waters” to determine interest either before or 
after the filing of a registration statement 
 

•  Communications can be oral or written 
 

• Potential investors must be qualified institutional buyers 
(QIBs) or institutions that are accredited investors 
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Increased Flexibility for Research Reports  

• Permits publication or distribution by a broker or dealer of 
any research report about an Emerging Growth Company the 
common equity securities of which are the subject of a 
proposed public offering without it being deemed to 
constitute a regulated offer 
 

• Applies even if the broker or dealer is participating or will 
participate in the offering  
 

• SEC and registered national securities associations prohibited 
from adopting or maintaining rules that would prevent 
members from issuing reports during post IPO quiet and lock-
up periods 
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Relaxed Restrictions on Securities  
Analyst Communications  

• SEC and registered national securities associations prohibited 
from adopting or maintaining rules that restrict a member 
from arranging communications between a securities analyst 
and a potential investor 
 

• SEC and registered national securities associations prohibited 
from adopting or maintaining rules that restrict a securities 
analyst from participating in communications with 
management that is also attended by another associated 
person of the broker or dealer whose functional role is other 
than as an analyst 
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Auditor Attestation – Assessment  
of Internal Controls  

• Registered public accounting firms that prepare or issue audit 
reports for an Emerging Growth Company are exempted from 
the SOX Section 404(b) requirement to provide an attestation 
report on internal controls 

 
• Exemption applies for as long as the issuer retains status as an 

Emerging Growth Company 
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Executive Compensation Disclosure  

• Emerging Growth Companies permitted to comply with 
reduced executive compensation disclosure requirements 
available to smaller reporting companies 
 

• Excluded from Dodd-Frank provision that requires disclosure 
of ratio of the CEO’s compensation to the median 
compensation of all other employees in the company 
 

• Exempted from Say on Pay vote and Say on Golden Parachute 
vote 
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Risk Factor from WageWorks, Inc.  

We are an “emerging growth company” and we cannot be certain if the reduced 
disclosure requirements applicable to emerging growth companies will make our 
common stock less attractive to investors.  
 

• We are an “emerging growth company,” as defined in the JOBS Act, and we may take 
advantage of certain exemptions from various reporting requirements that are 
applicable to other public companies that are not  “emerging growth companies” 
including not being required to comply with the auditor attestation requirements of 
section 404 of the Sarbanes-Oxley Act, reduced disclosure obligations regarding 
executive compensation in our periodic reports and proxy statements and exemptions 
from the requirements of holding a nonbinding advisory vote on executive 
compensation and shareholder approval of any golden parachute payments not 
previously approved. We cannot predict if investors will find our common stock less 
attractive because we may rely on these exemptions. If some investors find our 
common stock less attractive as a result, there may be a less active trading market for 
our common stock and our stock price may be more volatile. 
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Risk Factor from WageWorks, Inc. (cont’d)  

In addition, Section 107 of the JOBS Act also provides that an “emerging growth 
company” can take advantage of the extended transition period provided in Section 
7(a)(2)(B) of the Securities Act for complying with new or revised accounting standards.  
 
An “emerging growth company” can therefore delay the adoption of certain accounting 
standards until those standards would otherwise apply to private companies.  
 
However, we are choosing to “opt out” of such extended transition period, and as a 
result, we will comply with new or revised accounting standards on the relevant dates 
on which adoption of such standards is required for non-emerging growth companies.  
 
Section 107 of the JOBS Act provides that our decision to opt out of the extended 
transition period for complying with new or revised accounting standards is 
irrevocable.  
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New and Improved IPO Marketing Process  

• Prior to filing S-1, EGCs may “test the waters” with QIBs and IAIs 

• Expanded ability for banks to provide research 

• File S-1 with SEC on confidential basis 

• After clearing SEC comments, file S-1 publicly (at least 21 days 
before road show) 

• Road show 

• SEC declares S-1 effective 

• Price and close IPO 

• JOBS Act now allows brokers to distribute research reports post-
closing 
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Title II of the JOBS Act: 
Access to Capital  
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Title II - “Access to Capital” 

Following the issuance of specified rules by the Securities and 
Exchange Commission: 
 

• In the private sale of securities to accredited investors 
pursuant to Rule 506 of Regulation D, general solicitation and 
advertising will be permitted.   

• In Rule 144A offerings, offers to non-QIBs and general 
solicitation and advertising will be permitted as long as the 
issuer only sells to purchasers reasonably believed to be QIBs.  
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Securities Law 101 

• All offerings of securities require state and federal 
registration, absent an exemption 

• “Security” is broadly defined 

• Registration is impractical and expensive for small offerings 

• Exemption generally involves keeping the offering “private” 

• Exemption does not shield the issuer from liability 

• Regulation D is the primary federal exemption 
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General Solicitation 

• Regulation D prohibits  
“general solicitation” 

• What makes solicitation “general” 

• What can I do to sell my securities? 
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Do’s and Don’ts for General Solicitation 

DO: 

• Limit offerees 

• Keep a list 

• Control documents 

• Follow a plan 

DON’T: 

• Advertise 

• Hold seminars 

• Solicit large groups 

• Mass mailings 
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Brave New World for Reg. D Offerings 

Under the JOBS Act the prohibition against general solicitation is 
lifted, but:  
• Only for Rule 506 offerings 
• Only for offerings where all purchasers are accredited 

investors 
– What happens if we end up with an unaccredited investor? 
– What am I supposed to do to make sure they’re all 

accredited? 
• The antifraud rules still apply to all investor communications 
• Remember the JOBS Act provision is not effective yet; 

awaiting new SEC rulemaking 
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Title III of the JOBS Act: 
Crowdfunding  
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Title III - “Crowdfunding” 

Following SEC rulemaking, will provide an exemption to allow private 
companies to raise capital through the use of “funding portals” (on the 
internet) and registered brokers and allows sales to nonaccredited 
investors.  
 

• Limited advertising, solely directed potential investors to portal 
sites is allowed. 

• Offerings may be up to $1 million in a 12 month period to an 
unlimited number of investors. 

• Maximum investment by individual investors ranges from $2,000 to 
$100,000 depending on the wealth and income level of such 
individual investors. 
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Title III - “Crowdfunding” (cont’d) 

• Requires specified disclosures, including risk factors, to 
investors. SEC rulemaking will determine SEC filing and 
reporting obligations.  

• Preemption of state securities laws by making securities sold 
through crowdfunding “covered securities.“ 
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Warning:  Will Crowdfunding Lead to More Fraud? 

Regulators and commentators are concerned that this  
model will create more opportunity for fraud 

 

• Many small unaccredited investors 

• Lack of oversight 

• Lack of audit (if under $500k) 
  

26 



© 2012.  Arnall Golden Gregory LLP 

Warning:  Will Crowdfunding Lead to More Fraud? (cont’d) 

To address concerns, some (limited) protections were built into the 
final JOBS Act: 
 

• Stricter $ limits than originally proposed 

• Audits for offerings over $500k 

• Some (limited) disclosure requirements 

• Requirements placed on brokers handling crowdfund offerings 

• Tough anti-fraud liability provisions 
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Investor Limits 

Each investor is limited to investing no more than the following 
amount in the aggregate for all crowdfunding investments (including 
the current offering) for any 12-month period: 
 

• Investors with an annual income or net worth of less than $100,000 
will only be permitted to invest the greater of $2,000 or 5% of their 
annual income or net worth. 

• Investors with an annual income or net worth greater than 
$100,000 will be permitted to invest 10% of their annual income or 
net worth, up to a maximum of $100,000. 
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Disclosure Requirements 

The issuer must file with the SEC and provide to investors the following 
disclosure: 
 

• Basic information about itself, including name, address and names of 
officers and directors. 

• Description of its business and anticipated business plan. 

• Financial information based on the amount of the offering: 

– Under $100k, most recent tax return, and financial statements 
certified by an officer 

– Between $100k and $500k, financial statements reviewed by CPAs 
– Over $500k, audited financial statements. 
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Disclosure Requirements (cont’d) 

• The target amount of the offering and deadline to reach the target. 
 

• The price of the securities and method for determining the price. 
 

• A description of its capital structure, including the impact of other 
shareholders’ rights on the investor. 
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Annual Reporting 

Each year the crowdfunding issuer must file a report with the 
SEC describing its results or operations and financial condition. 
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Funding Portals 

The Act provides for the creation of Funding Portals.  They are not 
allowed to: 

• Give investment advice 

• Hold investor funds 

• Compensate employees or agents for finding investors 

• Solicit sales 

 
Alternatively, the issuer may use a registered broker-dealer, which 
would not be subject to these restrictions. 
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Broker-dealer and Funding Portal Requirements 

Broker-dealers and funding portals are subject to the following 
requirements: 
 

• Must be registered with the SEC and any applicable self-regulatory 
organization. 
 

• Provide disclosures and questionnaires to investors as required by 
SEC rules.  
 

• Ensure investors review the disclosure materials and have answered 
questionnaires confirming their understanding. 
 

• Provide information to investors and the SEC at least 21 days before 
sale of the securities. 
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Broker-dealer and Funding Portal Requirements (cont’d) 

• Ensure that offering proceeds are provided to the issuer only when 
the target offering amount has been achieved. 
 

• Perform background checks on issuer's officers, directors and 
significant shareholders.  

• Protect the privacy of investor information. 

• Ensure that no investor has exceeded the aggregate investment 
limits.  
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Restricted Securities 

The shares received in a crowdfunding offering will be treated as 
restricted securities.  As such they cannot be transferred during the first 
12 months after purchase except to: 
 

• The issuer, 

• Purchasers in a registered offering, 

• Accredited investors, or 
 

• Family members in the case of death,  
divorce or similar circumstances. 

35 



© 2012.  Arnall Golden Gregory LLP 

Title IV of the JOBS Act: 
Small Company Capital Formation  
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Title IV - “Small Company Capital Formation: 

Creates a new exemption similar to Regulation A (“Reg A Plus”).  
Subject to SEC rulemaking:  
 
• The exemption has an offering cap of $50 million (compared to $5 

million for the existing Reg A) 
 

• Exempts the offerings from state securities laws, so long as the 
securities are (1) offered or sold over a national securities exchange 
or (2) sold to a “qualified purchaser” (a term that will need to be 
defined by SEC rulemaking) 
 

• Will require issuers to file audited financial statements annually 
with the SEC 
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“Small Company Capital Formation: (cont’d) 

The JOBS Act directs the SEC to develop rules relating to periodic 
disclosure by issuers using the offering and to develop rules 
requiring an issuer to file and distribute to prospective investors 
an offering statement containing specified disclosures. 
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Altered Thresholds for Mandatory SEC Reporting 

• Non-banks  
– Currently, registration with the SEC (and periodic reporting) becomes 

mandatory when a company’s assets hit $10 million and it has 500 
shareholders of record as of the end of its fiscal year.  (Important note: 
If a share is held in street name, the broker is the shareholder of 
record.)  The Act, subject to SEC rulemaking, raises the shareholder 
threshold to 2,000 shareholders of record (total), or 500 unaccredited 
shareholders, whichever occurs first.  Certain shares issued under 
employee benefit plans would not count.  As noted above, 
crowdfunding investors also will not count to the extent specified in 
SEC rulemaking. 

• Banks 
– The shareholder threshold is raised to 2,000, and deregistration is 

allowed if the bank or bank holding company drops below 1200. 
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NOTICE 

 
This presentation was prepared for educational purposes only.  It may not be 
relied upon as the legal or tax advice of the author or Arnall Golden Gregory LLP 
with respect to any specific transaction.   
 
 
IRS CIRCULAR 230 NOTICE:  To comply with requirements imposed by the IRS, 
we inform you that any information contained in this communication (including 
any attachment) is not intended to be used, and cannot be used, for the 
purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or 
matter addressed in this communication.  
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AGG’s Securities and Corporate Governance Practice 

 
 

Arnall Golden Gregory LLP counsels public and private companies, as 
well as officers, directors, investors, and underwriters, in matters 
regarding transactions, compliance and corporate governance. Our 
clients include entrepreneurial private companies, as well as 
companies listed on NYSE, NASDAQ, AMEX and OTC Bulletin Board. 
We work together with those clients to provide solutions that make 
sense given their goals and resources. 

We regularly counsel companies and underwriters in a variety of 
complex securities transactions, including initial and follow-on public 
offerings, “going private” and “roll-up” transactions, mergers, PIPES 
offerings, and private offerings.  
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Contact 

For more information, please contact: 
 
 
 
 
 

Arnall Golden Gregory LLP 
171 17th Street, Suite 2100 · Atlanta, GA 30363 

www.agg.com 

 

Robert F. Dow, Esq. 
404.873.8706 (phone) 

404.873.8707 (fax) 
robert.dow@agg.com 

E. Terrell Gilbert, Esq. 
404.873-7018 (phone) 

404. 873. 7019 (fax) 
terrell.gilbert@agg.com 
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