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The NLRB has been a busy (governmental) body

 Expansion of the “Joint Employer” Doctrine

 Expansion of Successor Liability

 Expansion of “Employee” Findings for Union
Representation

 Expansion of Protected Concerted Activity

– Facebook “Likes”

– Vulgar baristas

– Bikini contests

© 2014. Arnall Golden Gregory LLP
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M c D onald ’s a nd the J oint
Em ployerDoctrine
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McDonald’s Investigations

 The NLRB has investigated numerous charges alleging
that McDonald’s franchisees violated the rights of
employees.

 Charges largely coordinated by the Service Employees
International Union (“SEIU”)

 Since November 2012, the NLRB has considered these
charges
– 43 have been found to have merit
– 64 are under investigation

© 2014. Arnall Golden Gregory LLP
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“Supersizing” the joint employer doctrine

 Under the NLRA, “joint employers” exist where two
separate legal entities share the ability to control or
codetermine essential terms and conditions of
employment.

 On July 29, 2014, the General Counsel of the NLRB
announced that in the McDonald’s cases found to have
merit, McDonald’s could be named as a “joint
employer,” along with its franchisees.

 The NLRB focused on overall control as opposed the
franchisor’s particular control over the day-to-day
employment decisions at issue.

© 2014. Arnall Golden Gregory LLP
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What does this mean?

 The NLRB has given all McDonald’s franchisee
employees the “green light” to bring claims naming
McDonald’s directly for employment practices and
working conditions maintained by each of the franchisee
employers.

 The General Counsel has argued that indirect control or
potential control over working conditions makes the
franchisor essential in the bargaining context.

© 2014. Arnall Golden Gregory LLP
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What does McDonald’s control look like?

 McDonald’s buys the land and builds the store for each
of its franchised restaurants.

 “[T]he corporate giant charges high rents and royalty
fees and imposes take-it-or-leave-it franchise
agreements that require, among other things, that
franchisees install company-supplied software to track
sales, inventory, and labor costs. These tight controls
and oversight make it difficult for franchisees to operate
profitably.”
– Christine Owens, National Employment Law Project

© 2014. Arnall Golden Gregory LLP
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Practical Effects

 “This joint employee-employer thing, if that goes through,
that’s a hand grenade in the middle of the franchising
business model.”
– Two Men and a Truck franchisee

 Franchisors will be vulnerable:
– To union organizing campaigns; and
– For liability for decisions of the franchisees (even if unaware of the

decision!).

 “Catch 22” for franchisors

 NLRB may find joint employment in other business
relationships (e.g. independent contractors).

© 2014. Arnall Golden Gregory LLP
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P ressroom C leaners Inc .,
361 NLRB 57 (Sept. 30 ,20 14)
a nd Expa nding Su cces s orLia bility
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Background

 Pressroom Cleaners, Inc. is a cleaning service contractor
specializing in cleaning printing plants.

 Pressroom Cleaners successfully bid to replace another
contractor providing cleaning services at a particular location.

 After winning the bid, Pressroom Cleaners refused to hire
any of the eight employees who had worked for the former
contractor.

 NLRB held that the refusal to hire these employees was
motivated by Pressroom Cleaner’s desire to avoid being
deemed a successor to the existing CBA.

© 2014. Arnall Golden Gregory LLP
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Successor Obligations

 The NLRA imposes bargaining obligations on a
successor employer.

 A company becomes a “successor” to another company
under the NLRA when it uses a majority of the former
company’s employees (> 50%) to conduct the same
business.

 If a predecessor company’s employees were
represented by a union, then the successor company
m u s t recognize and bargain with that union (but is not
bound by terms of original CBA).

© 2014. Arnall Golden Gregory LLP
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NLRB breaks remedy precedent

 If a successor employer is found to have discriminated against
union employees, the successor must “maintain the status quo.”
– i.e., pay back pay

 Under NLRB precedent, successor companies who discriminate
are required to pay back pay for a “reasonable bargaining period” in
which the parties would have been likely to reach agreement.
– If successor could show it would have bargained on less

generous monetary terms

 Under the Pressroom Cleaners ruling, a violating successor is now
required to pay back pay for the entire period from the date the
company was acquired through the NLRB’s decision (and into the
future until a new agreement is reached).
– NLRB claimed it was returning to a more “traditional approach”

© 2014. Arnall Golden Gregory LLP
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Takeaways

 Acquiring companies should be on guard when a target
company’s employees are unionized.

 Pressroom Cleaners greatly increases the exposure of an
acquiring company electing to use an “open-hiring” process
rather than simply hire the predecessor’s employees.

 If the acquiring company decides not to hire a majority of the
union-represented employees, it should be careful not to
create evidence that its hiring decision was motivated by an
anti-union animus.

© 2014. Arnall Golden Gregory LLP
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Background

 Before 2003, CNN subcontracted the operation of
electronic equipment in its DC and NYC bureaus to a
company called Team Video Services (TVS).

 TVS technicians were represented by the National
Association of Broadcast Employees and Technicians,
CWA

 CNN was not a party to the TVS CBA

 Under the TVS contract, CNN was required to advance
or reimburse TVS’s labor costs.

 Included wages, benefits, workers’ compensation, insurance
premiums, payroll, taxes, etc.

© 2014. Arnall Golden Gregory LLP
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CNN’s plan to insource

 In 2003, CNN terminated the TVS agreements.
– CNN gave no notice of its intention to terminate
– CNN actually praised the job TVS had done

 CNN’s plan was to bring all the technical work
performed by TVS “in-house.”

 CNN’s decision to terminate the TVS Agreement was
followed by several statements perceived to be “anti-
union” in sentiment.
– E.g., no role for the union when CNN takes over

© 2014. Arnall Golden Gregory LLP
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CNN’s “in-house” hiring process

 Non-TVS applicants were hired despite the fact that they:
– failed screenings,
– lacked qualifications,
– failed to receive recommendations, and
– failed to submit complete applications.

 CNN hiring managers even raised non-TVS applicants’
scores and lowered the scores of TVS applicants

 Over half of the applicants hired were former TVS
technicians, but, none of the most active union members
were hired

 Upon being hired, former TVS employees received lower pay
and had numerous benefits removed.

© 2014. Arnall Golden Gregory LLP
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The union strikes back

 TVS’s union filed Unfair Labor Practices charges alleging
that CNN had devised a plan to undermine union activity.

 The NLRB General Counsel issued a complaint alleging:
– CNN and TVS were joint employers
– CNN was TVS’s successor
– CNN made statements that restrained, interfered with, and coerced

employees in violation of Section 7 of the NLRA

 The ALJ ruled against CNN
– CNN and TVS were deemed joint employers
– CNN violated the NLRA through its conduct

© 2014. Arnall Golden Gregory LLP

11



19

NLRB affirms

 On September 15, 2014, the NLRB affirmed the ALJ’s
findings that:

(1) CNN and TVS were joint employers;

(2) CNN was a successor to TVS;

(3) CNN unlawfully refused to recognize and bargain with the
union;

(4) CNN unlawfully set employment terms and conditions; and

(5) CNN made statements to discourage union activity and
membership.

© 2014. Arnall Golden Gregory LLP
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Joint Employers

 In reaching its joint employer decision, the NLRB considered whether

CNN meaningfully affected employment relationship matters such as:

(1) Hiring, (2) firing, (3) discipline, (4) supervision; and (5) direction.

 The agreements gave CNN significant authority to indirectly affect

terms and conditions of TVS technicians’ employment.

 For example, CNN:

o Controlled the number of technicians TVS could hire;

o Controlled the hours worked by TVS employees;

o Decided which news stories to cover;

o Advised TVS on market rate salaries to pay employees; and

o Influenced whether TVS could agree to union proposals.

© 2014. Arnall Golden Gregory LLP
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Joint Employers (cont’d)

 Other factors indicated joint-employer status:

o CNN provided TVS managers with office space;

o CNN provided email accounts on the CNN system;

o CNN supplied all equipment to TVS employees;

o TVS employees worked exclusively for CNN; and

o CNN held out TVS technicians as its own (e.g. CNN ID badges).

 Because CNN was a joint-employer, it had bargaining obligations

and therefore unlawfully:

o Cancelled the TVS agreements,

o Refused to bargain with the union;

o Unilaterally limited the number of TVS employees it hired; and

o Changed wages, hours and other terms of employment without

an opportunity to bargain.

© 2014. Arnall Golden Gregory LLP
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CNN as “successor”

 The NLRB also found that CNN was a successor from

TVS
o The Test (used in Pressroom Cleaners):

 (1) whether a majority of the new employers workforce are

former employees of the predecessor; and

 (2) whether the new employer conducts essentially the same

business as the predecessor

 As a successor, CNN unlawfully:
o refused to recognize and bargain with the union;

o engaged in discriminatory hiring practices to weed out union

members and leaders;

o unilaterally set employment terms and conditions; and

o made statements to discourage union activity and membership.

© 2014. Arnall Golden Gregory LLP
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Remedies

 Remedies ordered by NLRB:

o Rescinding all changes made to terms and conditions
of the former TVS technicians (back to 2004);

o Reinstating any TVS technicians who did not get
hired in 2004 (~100 workers);

o Making former TVS technicians whole for any loss or
reductions in pay and other compensation benefits
since 2004 (~200 workers).

© 2014. Arnall Golden Gregory LLP
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Takeaways

 Another attempt by the NLRB to expand the joint employer
doctrine.

 NLRB is moving the joint employer standard toward one
where companies who indirectly control another employer’s
decisions are more likely to be labeled “joint employers.”
– Typically there must be direct influence over hiring, firing

and discipline to be a joint employer.

 Companies need to be aware when insourcing or taking over
a company with a union presence.
– Becoming a “successor” carries a host of duties.

 It’s not over – CNN has sought review of the NLRB decision
from the U.S. Court of Appeals for the D.C. Circuit.

© 2014. Arnall Golden Gregory LLP
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Fed Ex H om e D elivery
361 NLRB 55 (Sept. 30 ,20 14) a nd the
Em ployee v. IndependentContra ctorTes t
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Background

 The Teamsters union filed a petition seeking to represent 20 drivers
working at FedEx’s Hartford, Connecticut terminal.

 The NLRB Regional Director concluded that the drivers were
em ployees,not independent contractors, and certified the union as
the drivers’ representative.

 NLRB denied review of the Regional Directors decision.

 Following that denial of review, the U.S. Court of Appeals for the
District of Columbia determined in 2009 that FedEx drivers
performing the same job at a different facility were ind epend ent
c ontrac tors.

© 2014. Arnall Golden Gregory LLP
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Traditional independent contractor test
 In determining whether an individual is an independent contractor

or an employee, the courts have considered the following ten
factors:

– Extent of control by the employer

– Whether the individual is engaged in a distinct occupation or business

– Whether the work is usually done under the direction of the employer

– Skill required in the occupation

– Whether the employer supplies tools, place of work, etc.

– Length of time for which individual is employed

– Method of payment

– Whether work is part of the regular business of the employer

– Whether the parties believe they have created an independent
contractor relationship

– Whether the principal is or is not in the business

© 2014. Arnall Golden Gregory LLP
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Factors indicating drivers’ status as
employees

 FedEx exercises control over the driver’s work

 Drivers are not engaged in a distinct business

 Work is done under FedEx’s direction

 Drivers do not possess special skills

 Drivers have a permanent relationship with FedEx

 FedEx controls compensation

 Work of the drivers is part of the regular business of FedEx

 FedEx controlled uniforms, appearance, and logos

© 2014. Arnall Golden Gregory LLP
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Factors suggesting independent
contractor status

 Drivers own and operate their own vehicles

 Drivers pay most of their own costs

 Drivers buy their own uniforms and supplies

 Drivers operate their routes without direct supervision

 Drivers can hire their own assistants

 Drivers can subcontract or sell their routes

© 2014. Arnall Golden Gregory LLP
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NLRB declines to adopt D.C. Circuit’s
decision

 NLRB complained that the D.C. Circuit’s decision placed
too much emphasis on an individual’s “entrepreneurial
opportunity.”
– Opportunity for gain or loss in the business along with the ability

to work for other companies

 Accordingly, the Board added an “extra” factor to its test:
– NLRB’s Factor #11: Whether the evidence tends to

show that the individual is, in fact, rendering services
as an independent business.

 When applying the test with its new factor, the NLRB
determined that the drivers were em ployees of FedEx.

© 2014. Arnall Golden Gregory LLP
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Takeaways

 NLRB is aggressive on all fronts to expand union
findings and the reach of the NLRA

 Companies retaining independent contractors should
assess their relationship under both the old and new
test.

© 2014. Arnall Golden Gregory LLP
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Section 7 of NLRA

 Section 7 of the NLRA provides, in pertinent part, that all
employees have the right to engage in “concerted activities for the
purpose of collective bargaining mutual aid or protection.”

 Under Section 7, employees have a statutory right to act together
“to improve terms and conditions of employment or otherwise
improve their lot as employees.”

 Applies whether the employees are u nionized ornot.

 Under Section 8 of the NLRA, it is unlawful for an employer “to
interfere with, restrain, or coerce employees in the exercise of the
rights guaranteed in Section 7.”

© 2014. Arnall Golden Gregory LLP
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Jimmy John’s

 Jimmy John’s has a policy penalizing employees who
call in sick without finding a replacement worker.

 In response to this policy, employees in a Minnesota
Jimmy John’s plastered posters around community
bulletin boards and Jimmy John’s shops.

© 2014. Arnall Golden Gregory LLP
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The Poster

© 2014. Arnall Golden Gregory LLP
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Jimmy’s John’s Response
(an Unfair Labor Practice)
 In response to the poster campaign, a Jimmy John

franchisee terminated six employees and issued written
warnings to others.

 On August 21, 2014, the NLRB held that the terminations
constituted unfair labor practices and ordered reinstatement
of the employees with back pay.

 The campaign did not exceed the protections of the NLRA for
employee communications to third parties because:
– (1) it was related to an ongoing labor dispute
– (2) it was not reckless or maliciously untrue
– (3) it was not so disloyal as to lose the NLRA’s protection

 Majority was confident that reasonable readers would
recognize the hyperbole in the poster.

© 2014. Arnall Golden Gregory LLP
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Triple Play Sports Bar
361 NLRB 31 (Aug. 22, 2014)

 Employees of the Triple Play Sports Bar and Grille discovered that
they owed more taxes than expected due to paperwork errors.

 Prior to a staff meeting to discuss the issue, a Triple Play former
employee posted on her Facebook page:

– “Maybe someone should do the owners of Triple Play a favor
and buy it from them. They can’t even do the tax paperwork
correctly!!! Now I OWE money…Wtf!!!!”

 One Triple Play employee commented on this Facebook post,
saying “I owe too. Such an a**hole.”

 Another Triple Play employee “Liked” the former employee’s status
update, but did not post a comment.

© 2014. Arnall Golden Gregory LLP
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“Likes” are protected

 When Triple Play discovered that its employees had
participated in the Facebook discussion, it terminated
them.
– Took the position that the employees’ comment and “Like” lost

them the protections of the NLRA by adopting defamatory and
disparaging comments

 The NLRB held Triple Play violated the NLRA by
terminating employees engaged in protected activity.

 The comments and the “Like” constituted a dialogue
among employees about working conditions

 The discussion was not directed to the general public
© 2014. Arnall Golden Gregory LLP
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And …

 The NLRB also found that Triple Play’s
“Internet/Blogging” policy violated the NLRA.

 The policy stated that “engaging in inappropriate
discussions about the company, management, and/or
co-workers, the employee may be violating the law and
is subject to disciplinary action, up to an including
termination of employment.”

 The Board found the policy to be overly broad and held
that it chilled the exercise of Section 7 rights.

 Triple Play was ordered to discontinue the policy.

© 2014. Arnall Golden Gregory LLP
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Purple Communications
361 NLRB 43 (Sept. 24, 2014)

 NLRB is considering whether employees have the right to utilize
their employer’s email system for Section 7 concerted activity

 Including union organizing activities

 In 2007, the NLRB held that employers could bar employees
from using work email for non-business purposes, including
union or Section 7 communications.

 NLRB General Counsel has informed employers that it wants to
overtu rn exis ting precedent and implement a new rule
allowing employees to use work email for union or Section 7
purposes.

 After receiving numerous amicus briefs and holding a
congressional hearing, the NLRB announced it will “hold” the
issue for “further consideration.”

© 2014. Arnall Golden Gregory LLP
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Starbucks

 NLRB reinstated a terminated Starbucks barista who cursed at his
managers in front of customers.
– Barista was a known union supporter

 First episode occurred when the manager was slow to assist.
– “about damn time,” and “this is bulls**t”

 Several months later, during an argument the employee cursed at
another manager in front of customers.
– “you can go f**yourself, if you wan to f**k me up, go ahead, I’m

here.”

 NLRB found for the Barista after being told by the Second Circuit to
reconsider their original decision.
– Said other non-union employees had been treated leniently for

similar conduct

© 2014. Arnall Golden Gregory LLP
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Hooters

 Two female Hooters employees participating in a bikini contest
complained to management that the contest was rigged.

– One contestant had selected her best friend and boyfriend as
judges

 When the prizes were awarded, the disgruntled employees
accused the winner of cheating. They shouted, “You’re a f***ing
b**ch” and yelled other obscenities.

 Both employees were terminated for cursing at their co-worker in
front of restaurant patrons. One was terminated for negative social
media posts and tweets.

© 2014. Arnall Golden Gregory LLP
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The NLRB’s view

 An NLRB ALJ found that the terminations were wrongful.
– The employees was engaging in protected concerted activity about the

rigged bikini contest.

 The ALJ noted that Hooters had failed to conduct a thorough investigation
before the termination.

 ALJ also noted that Hooter’s reason for termination had changed over time.

 To add insult to injury, the ALJ found that Hooter’s handbook violated the
NLRA:
– No discussing tips
– No insubordination or lack of respect
– “Any other action or activity that the Company reasonably believes

represents a threat to the smooth operation, goodwill or profitability of its
business may result in discipline up to and including termination.”

© 2014. Arnall Golden Gregory LLP
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Takeaways from Section 7 cases

 Be careful when disciplining employees for behavior that seems
disparaging or outrageous – think about whether their activities could
be seen as relating to a labor dispute.

 Be wary when disciplining employees for social media comments
that are critical of the company.

 Review your social media policy to ensure that it does not chill
employees from exercising their Section 7 rights.

 Brace yourself for a future ruling that employees can use email to
coordinate union activity.

 NLRB is giving broader protections to employees who complain in a
vulgar manner.

© 2014. Arnall Golden Gregory LLP
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Political Reaction

 Republican Senators Lamar Alexander (R-Tenn.) and
Mitch McConnell (R-Ky.) have introduced legislation to
increase the NLRB board from five members to six
(requiring 3 Democrats and 3 Republicans).

 The legislation would also require a majority of four
members to make any decision.

 Senator Alexander has commented that the legislation
is aimed at making the NLRB “an umpire rather than an
advocate” in labor disputes.

© 2014. Arnall Golden Gregory LLP
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For more information:

© 2014. Arnall Golden Gregory LLP

Henry M . Perlow s k i,Pa rtner
Atlanta Office
henry.perlowski@agg.com

404.873.8684

Edw a rd Ca da g in,As s ocia te
Atlanta Office
edward.cadagin@agg.com

404.873.8582

All rights reserved. This presentation is intended to provide general information on various regulatory and legal
issues. It is NOT intended to serve as legal advice or counsel on any particular situation or circumstance.

25

chapmatr
Text Box
Click on the presenter's name to view bio.

www.agg.com/henry-perlowski
www.agg.com/edward-cadagin


How to Pla nforW henthe G overnm ent
Inves tig a torK nock s onthe Door

Presented by: Ashley S. Kelly and Theresa Y. Kananen

2

Who might investigate my company?

 Equ a lEm ploym entOpportu nity Com m is s ion
– Charges of Unlawful Employment Discrimination

 U.S. Depa rtm entofLa bor
– Wage and Hour Audits

 Sta te Depa rtm entofLa bor
– Unemployment benefit claims

Overview

© 2014. Arnall Golden Gregory LLP

26



3

Four Key Questions

1. W hy w ou ld a g overnm enta g ency
inves tig a te m y com pa ny?

2. W ha tis the proces s forthe inves tig a tion?

3. W ha ta re the s ta k es ?

4. How do Iprepa re?

Overview

© 2014. Arnall Golden Gregory LLP
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Why would the EEOC investigate my Company?

H• Filing of a written charge of employment discrimination
in EEOC office

• Laws enforced by the EEOC:
• Title VII

(prohibits discrimination based on race, color, sex, religion, national origin, pregnancy)

• Americans with Disabilities Act (“ADA”)
(prohibits discrimination based on a disability)

• Age Discrimination in Employment Act (“ADEA”)
(prohibits age discrimination against those 40 and older)

• Equal Pay Act
(prohibits payment of different wages for equal work)

• Genetic Information Nondiscrimination Act (“GINA”)
(prohibits discrimination because of genetic information)

© 2014. Arnall Golden Gregory LLP

The EEOC:
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What is the process for the investigation?

Step 1: A current employee, former employee, or
disappointed applicant will file a charge of
discrimination with the EEOC, which will be mailed
to your company

Step 2: Prepare a written response to the charge; possible

onsite investigation

Step 3: The EEOC issues a determination

Step 4: The charging party may file a lawsuit

The EEOC:

© 2014. Arnall Golden Gregory LLP
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What are the stakes?

 Civil, not criminal

 You are making a record for possible future litigation, so make it
good!

 Litigation expenses and damages
– Compensatory and punitive damages

– Plaintiff’s attorneys’ fees

 Limit the EEOC’s investigation (and associated expense)

– Subpoenas

– On-site investigations

– Efforts to obtain information about the company’s other locations

– EEOC may initiate litigation

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

The W rittenCha rg e

 Notice ofCha rg e tells you what response is required
– No response

– Call the EEOC

– *Provide a position statement (mos tc ommon)

– Mediation

 Copy ofthe Cha rg e

 Requ es tforInform a tion
– Handbook

– Personnel file

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

G oa ls ofthe W rittenRes pons e

• Provide thorough and factually accurate information

• Tell the company’s story and set it in the proper context

• Give the EEOC sufficient information to close its
investigation based on the response alone

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Interna lInves tig a tionforthe W rittenRes pons e

• Interview witnesses
• Are they solid?

• Do we have statements from them?

• Are there documents to back up our story?
• Prior disciplinary history

• Performance reviews

• Complaints about the employee

• A s kformore time ifneed ed !

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

G enera lElem ents ofthe W rittenRes pons e

• If you have more than one office or location, identify the location involved

• If your workforce is diverse, provide demographics for the location

• Describe your company’s anti-discrimination policy

• Describe the charging party’s position and job responsibilities

• Describe the charging party’s employment history

• Explain why the adverse action was taken against the charging party

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Specific Elem ents ofthe W rittenRes pons e

 Dis crim ina tionCha rg es : Discuss Comparators
– Same position, same supervisor, same offense, same treatment

– Most favorable if comparator is in a different protected class (e.g., person under
40 treated the same as a person over 40)

– Distinguish other alleged comparators

 Ha ra s s m entCha rg es : Failure to Report
– Provide proof of employee’s awareness of anti-harassment policy

– Describe employee’s failure to inform company of harassment (if applicable)

– Describe any investigation or remedial steps taken by the company upon
learning of harassment

– Distinguish alleged harassment from actionable harassment (involve counsel)

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Specific Elem ents ofthe W rittenRes pons e

 Reta lia tionCha rg es :Provide same information as for
discrimination, PLUS
– Explain legitimate reason for the action

– Highlight disconnect between employee complaint and subsequent employment
action

 Extended period of time between complaint and action

 Supervisor taking action had no knowledge of complaint

 Employee has a history of performance problems prior to complaint

– Put controls in place to avoid further retaliation

– If employee is still with company, involve counsel to manage employee’s
ongoing performance and discipline

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Ons ite Inves tig a tion

Getc ou ns elinvolved … .really

 Treat this as an adversarial proceeding

 EEOC will interview witnesses and take statements
under oath

 EEOC will walk through premises, so be sure to have
appropriate posters up

The EEOC:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Red Fla g s :Ca llforHelp

 Egregious or graphic allegations

 Upper management accused of wrongdoing or involved as a potential
witness

 You have doubt as to whether the company acted appropriately

 Multiple allegations from one department or supervisor

 Class allegations are possible

 The charging party has an attorney

 The EEOC requests an on-site investigation

The EEOC:

© 2014. Arnall Golden Gregory LLP
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Why would the US DOL investigate my company?

 You won’t know exactly what brought the US DOL to
your door
– Random selection

– Targeted initiative

– Complaint

 Wage & Hour and Work Condition Investigations
– Are workers being paid minimum wage? Overtime?

– If not, are they properly subject to an exemption under the
FLSA?

– Are workers correctly classified as employees vs. independent
contractors?

– Have appropriate records of time worked and wages been kept?

The US DOL:

© 2014. Arnall Golden Gregory LLP

*The US DOL also enforces the FMLA and OSHA
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What is the process for the investigation?

 Step 1: Scheduling letter or telephone call from an
investigator OR unannounced visit

 Step 2: Opening Conference
• Meeting with company representatives

• Explain purpose and plans for the investigation

• Define the time period of the investigation

• DOL to identify documents it wants to review

• DOL to advise whether it plans to interview employees

• Investigator may request a tour of the facility

The US DOL:

© 2014. Arnall Golden Gregory LLP
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What is the process for the investigation?

 Step 3: The Inves tig a tion
– Provide requested documents to the investigator

– Investigator may interview employees by questionnaire or by
phone out of working hours. Generally a company
representative may be present

 Step 4: Fina lConference
– Investigator reviews his or her findings

– Investigator will ask employer to commit to paying back-wages
or overtime (if owed) or to implementing corrective action if
violations of wage and hour law exist

 Step 5: Litig a tion?

The US DOL:

© 2014. Arnall Golden Gregory LLP
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What are the stakes?

W ha tthe DOL ha s a u thority to do

 Investigate and gather data regarding wages, hours and other
employment practices

 Enter an employer’s premise– including showing up unannounced

 Interview employees and review records in connection with the
investigation

 Subpoena documents and/or compel access to employer premises
if refused

The US DOL:

© 2014. Arnall Golden Gregory LLP
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What are the stakes?

 Back-wages

 Personal liability for decision-makers

 Civil Monetary Penalties
– up to $1,100 per violation for wage and overtime violations,

– $11,000 per child labor violation

 Litigation
– Back-wages

– Liquidated damages

– Punitive damages

 Criminal prosecution by DOJ possible for “willful”
violations

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Initia lConta ct

 Be nice! Begin to build rapport and credibility with the investigator

 Call your lawyer and/or accountant

 Designate your internal point person and form an audit team

 Begin to gather documents

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

The Opening Conference

 Have a decision-maker for the company attend

 Know your document retention policies (3 years for wage and hour
records)

 If you have multiple locations, determine the geographic scope of the
investigation

 Determine the issues to be investigated

 Determine time frame for investigation

 Ta k e g ood notes

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

The Inves tig a tion

 Typica lDocu m entRequ es ts
– Payroll

– Timecards

– Exemption classifications

 Em ployee Interview s
– *K ey toolfor the DOL: views this as a test of the employer’s records

– Consider what you will tell the employees

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Ifyou ha ve a na g g res s ive inves tig a tor…

 Continue to be nice, even if it’s hard

 Do not take any bait

 No one-on-one conversations; have a witness present

 Confirm arrangements/agreements in writing

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

The Fina lConference

 May have counsel present

 Investigator will discuss any legal violations uncovered
and will tell employer what to do to come into
compliance with the law
– May assess back wages

– May impose specific corrective message (e.g., better record
keeping, longer record retention)

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

The Fina lConference

 Do N O T agree to anything at the final conference
– Need time to check back wage calculations

– Do not agree to enter into any tolling agreements

– Wait for Final Pay Order

 Ask questions about the investigator’s findings and
request back-up documentation for wage calculations

 Ask about civil monetary penalties (ad d res s ed in more d etailin a

moment)

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Afterthe Inves tig a tionis Over

 Form WH-56: Summary of all back wages owed

 Form WH-58: Receipt for payment of wages and
waiver, to be signed by employee who receives back
wages

 Employer will be required to orchestrate payment of
back wages

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Afterthe Inves tig a tionis Over

 Possible appeal, but may backfire

 Possible litigation
– If issues unresolved, DOL may refer findings to Office of the

Solicitor for litigation

– DOL will notify employees of their right to file a private suit under
the FLSA

The US DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

Pos itioning You rs elffora Su cces s fu lInves tig a tion

 Be sure of your FLSA classifications (exempt/non-exempt)

 Keep daily records of non-exempt workers’ time worked and retain
for three years

 Take any employee complaints about pay seriously and resolve
them quickly

 Perform periodic self-audits?

The US DOL:

© 2014. Arnall Golden Gregory LLP
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Why would the GA DOL investigate my company?

 *Claim for unemployment benefits filed by a
terminated employee

 Unemployment insurance fraud

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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What is the process for the investigation?

 Step 1: Former employee files a claim for
unemployment benefits

 Step 2: GA DOL sends notice to employer and solicits
written response

 Step 3: GA DOL issues a determination as to whether
unemployment benefits are payable

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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What is the process for the investigation?

 Step 4: Unsuccessful party has the option to appeal.
DOL will hold an evidentiary hearing, and

issue a written determination as to whether
benefits are payable

 Step 5: The unsuccessful party has to the option to
appeal to the DOL’s review board and then to
the Superior Court, but the decision must be
affirmed if there was any evidence in the
evidentiary hearing to support it

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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What are the stakes?

 Relatively low if limited to unemployment benefit claims

 Successful claimants are paid out of the state unemployment
insurance fund, not employer coffers, so biggest risk is an increase
in insurance rates

H owever…

 If the person claiming unemployment benefits is an independent
contractor, the GA DOL may initiate an investigation into the
worker’s classification

 Get counsel involved…the implications of this investigation may be
far-reaching

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

 Only an issue when you want to be sure a former
employee does notreceive unemployment benefits

 Reasons an employee may be disqualified for benefits
– Failure to obey orders, rules, or instructions

– Failure to discharge duties

– Physical assault

– Theft

– Misconduct that results in property damage

(O.C.G.A. § 34-8-192)

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

 During the course of employment, document
disciplinary infractions for employee

 Document infraction that is “last straw” leading to
termination

 Be able to identify the specific policy/procedure the
employee violated
– Insubordination

– Workplace violence

– Unexcused absences

– Tardiness

– Dishonesty

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

 The w rittenres pons e
– Much more cursory than EEOC response

– State reasons for discharge

– Submit any evidence of disciplinary infractions

 The evidentia ry hea ring
– Usually telephonic

– Gather documents you intend to use in hearing (e.g., write-ups,
witness statements) and send to claimant and hearing officer in
advance of hearing

– Have witnesses with you on the phone, or available
telephonically

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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How do I prepare?

 Evidentia ry Hea ring cont’d

– You don’t have to be represented by a lawyer but you have the
right to be. Consider retaining counsel if claimant is litigious
and/or has counsel

– The hearing officer will ask questions to each side, and the
parties will have the opportunity to ask each other questions

The GA DOL:

© 2014. Arnall Golden Gregory LLP
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Other Government Investigations

© 2014. Arnall Golden Gregory LLP

Ag encies

Immigration and Customs Enforcement Office of Civil Rights

Office of Federal Contract Compliance Federal Bureau of Investigation

Office of the Investigator General/
Department of Health and Human
Services

Georgia Bureau of Investigation

Attorney General’s Office Internal Revenue Service

Department of Justice/U.S. Attorney’s
Office

Office of Consumer Protection

38

For more information:

© 2014. Arnall Golden Gregory LLP

As hley S. K elly,Pa rtner
Atlanta Office
ashley.kelly@agg.com

404.873.7020

Theres a Y. K a na nen,As s ocia te
Atlanta Office
theresa.kananen@agg.com

404.873.7010

All rights reserved. This presentation is intended to provide general information on various regulatory and legal
issues. It is NOT intended to serve as legal advice or counsel on any particular situation or circumstance.
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How to M a na g e a nIncrea s ing ly
G loba l(a nd Com plia nt) W ork force

Presented by: Teri A. Simmons and Montserrat Miller

2

Overview - Basics

o Form I-9

o E-Verify
o Georgia

o Record Disposal – effective 01/01/15, transaction records more
than 10 years old will be deleted from the system

o Best Practices

o Internal Audit

o Government Investigation

© 2014. Arnall Golden Gregory LLP
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The Players

o You the Company

o Department of Homeland Security
o U.S. Citizenship and Immigration Services (USCIS)

o Immigration and Customs Enforcement

o Office of Special Counsel for Immigration-Related
Unfair Employment Practices

© 2014. Arnall Golden Gregory LLP
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Settlements

© 2014. Arnall Golden Gregory LLP

46



5

ICE Investigations

Employers subject to an I-9 investigation will be issued a Notice
of Inspection, which can lead to:

o Workforce reduction
o Civil penalties

o Knowingly Hire/Continuing to Employ $375 - $16,000
o Substantive and Uncorrected Technical violations $110 - $1,100

o Criminal penalties (harboring, knowingly hiring, aggravated identity
theft)

o Bad publicity
o Debarment for federal contractors
o Legal fees to defend against the ICE investigation

© 2014. Arnall Golden Gregory LLP
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Penalties

FY 2009-2012 and current strategy:

o Congress allocated about $531 million to fund and implement ICE’s
worksite enforcement strategy.

o ICE HSI conducted about 9,140 administrative inspections and issued
about $31.2 million in civil fines to employers.

o Current strategy is to focus on criminal prosecution, but also make efforts
to use all available civil and administrative tools, such as inspections, fines
and outreach to penalize and deter illegal employment.

Under the previous strategy of large-scale enforcement actions from FY 2003-
2008 – which targeted illegal employees – ICE imposed fines totaling $1.5
million.

Under the current strategy, ICE imposed fines totaling $31.2 million.

© 2014. Arnall Golden Gregory LLP
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Please check out the AGG Immigration
Compliance and Background Screening Blog

w w w .im m ig ra tioncom plia nceins ig hts .com

8

For more information:

© 2014. Arnall Golden Gregory LLP

TeriA. Sim m ons ,Pa rtner
Atlanta Office
teri.simmons@agg.com

404.873.8612

M onts erra tM iller,Pa rtner
Washington, DC Office
montserrat.miller@agg.com 
202.677.4038

All rights reserved. This presentation is intended to provide general information on various regulatory and legal
issues. It is NOT intended to serve as legal advice or counsel on any particular situation or circumstance.
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How to Com ply w ith a nd Res pond to
the Upcom ing Em ployerM a nda te
Provis ions ofthe Afforda ble Ca re Act

Presented by: Warren E. Kingsley and Douglas A. Smith

2

Affordable Care Act (“ACA”)

 ACA signed into law on 3/23/20 10 , and on 6/28/20 12,
the U.S. Supreme Court upheld the constitutionality of
ACA.

 In J u ly,20 13, the IRS announced no employer mandate
penalties will be assessed for 2014, and that annual
information reporting requirements will not apply until
2015.

 On 2/10 /20 14, the IRS issued final regulations providing
updated guidance on the employer (“pay or play”)
mandate and certain transition rules for 2015.

 On 3/5/20 14, the IRS issued final regulations addressing
information reporting by employers.

© 2014. Arnall Golden
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Individu a lM a nda te

4

Overview

© 2014. Arnall Golden

Individual Mandate

Effective Beg inning in20 14

All U.S. residents are required to maintain “minimu m es s ential
c overage” unless the individual falls within an exemption.

Exempt Individuals:

 Noncitizens not “lawfully present” in the United States.

 Individuals with a religious conscience exemption.

 Incarcerated individuals.

 Individuals in a hardship situation (determined pursuant to
guidance published by the Department of Health and Human
Services (“HHS”)).

− Circumstances an exchange may consider in finding hardship include
(among others) homelessness, eviction, domestic violence, death of a
close family member, bankruptcy, substantial recent medical debt,
and natural disasters substantially damaging an individual’s property.

50
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Overview (cont’d)

© 2014. Arnall Golden

Individual Mandate

Exempt Individuals (cont’d):

 Individuals with a coverage gap of less than 3 months.
− If coverage gap is 3 months or more, each month in the gap is subject

to penalty.

 Individuals with income below the federal income tax filing
threshold.
− The filing threshold generally is the sum of a taxpayer’s applicable

exemption amount and applicable standard deduction amount.
− E.g., income tax filing threshold for a single taxpayer for 2014 is

$10,150 ($3,950 personal exemption + standard deduction of $6,200).

 Individuals who cannot afford coverage because their “required
contribution” exceeds 8% (indexed after 2014, e.g., 8.0 5% for
20 15) of the individual’s household income for the year.

 Members of Indian tribes.

6

What is “Minimum Essential Coverage”?
Requirements
 Government-sponsored programs.

– Medicaid.
– Medicare.
– Children’s Health Insurance Program coverage (“CHIP”).
– TRICARE (i.e., U.S. Military health care coverage).
– Veterans Affairs coverage.
– Peace Corps volunteers coverage.

 Employer-sponsored plans.

– Governmental plans.
– Grandfathered plans.
– Other plans offered in small or large group market.

 Health plans offered in the individual market.

 Other coverage (must be considered minimum essential coverage
by HHS and IRS).

© 2014. Arnall Golden

Individual Mandate
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Penalties

 “M onthly pena lty a m ou nt”for not having minimum
essential coverage is 1/12 ofgreater of (i) the sum of
an applicable dollar amount per individual taxpayer
(and spouse on joint return) and each claimed
dependent (or,ifles s ,300% ofthe applic able d ollar
amou nt) or(ii) a percentage of the taxpayer’s
household income for the year.
– Applicable dollar amount is $95 in 2014, $325 in20 15, $695

in 2016, and after 2016, $695, as indexed for inflation.
(Applicable dollar amount is halved for dependents under age
18.)

– Percentage of the taxpayer’s household income is an
amount equal to a percentage of the household income in
excess of the tax filing threshold for the year (which percentage
is phased in at 1% in 2014,2% in 2015,and 2.5% after2015).

© 2014. Arnall Golden

Individual Mandate
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Penalties (cont’d)

 ANNUAL pena lty (i.e.,the s u m ofthe “m onthly
pena lty a m ou nts ”) w illbe ca pped at an amount
equal to the national average premium for qualified
health plans that have a bronze level of coverage (for
the applicable family size) available through the state
exchanges.

– For 2014, the national average premium for qualified
health plans that have a bronze level of coverage is $20 4
perindividu a land $1,020 for family with 5 or more
members.

© 2014. Arnall Golden

Individual Mandate
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Penalties (cont’d)

 Example: A single taxpayer does not have minimum
essential coverage for 6 months in 2014. The individual’s
household income for 2014 is $50,000.
– Taxpayer’s “monthly penalty amount” for 2014 is 1/12 of greater of

(i) $95 or (ii) 1% of the excess of $50,000 over his or her tax filing
threshold.

– With a tax filing threshold for 2014 of $10,150, taxpayer’s “monthly
penalty amount” is 1/12 of greater of (i) $95 or (ii) $398.50 (i.e.,
1% x [$50,000 - $10,150]).

– 1/12 of $398.50 equals $33.21. 6 months x $33.21 = $199.25. So
the taxpayer’s penalty for 2014 is $199.25.

© 2014. Arnall Golden

Individual Mandate
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Enforcement

 Penalty will be paid like a federal income tax
penalty and will be enforced by the IRS.

 But:

– Refunds and credits may be used by the IRS to
collect the penalty.

– Individuals who fail to pay the penalty will not be
subject to criminal penalties, liens or levies.

© 2014. Arnall Golden

Individual Mandate
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Eligibility for Premium Tax Credit

 Individual taxpayers with household income of from
100% (138% if state opts to expand Medicaid) to 400%
of the federal poverty level.

– Married couples must file a joint return.

– No credit is allowed to an individual claimed as a dependent
by another.

 An individual eligible for minimum essential coverage
other than on the individual market--i.e., through (i) a
government-sponsored program (e.g., Medicaid,
Medicare, and TRICARE) or (ii) an employer-sponsored
plan that is affordable and provides minimum value--is
NOT eligible for the tax credit.

© 2014. Arnall Golden

Individual Mandate
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Eligibility for Premium Tax Credit (cont’d)

 Employees eligible for (but not covered by)
employer-sponsored coverage that is not
affordable or does not provide minimum value
are eligible for the tax credit.

− Not Affordable: Self-only coverage costs employee
more than 9.5% * of household income.
* N ote that9.5% is ind exed forplan years beginningafter2014,

and ac tu allyis 9.56% for plan years beginning in 2015.

− Not Minimum Value: Plan’s share of the “total
allowed costs of benefits provided under the Plan” is
less than 60% of such costs. (Basically, an actuarial
value determination.)

© 2014. Arnall Golden

Individual Mandate
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Amount of Premium Tax Credit

 Amount of the prem iu m ta xcreditthat a taxpayer can
receive is ba s ed onthe prem iu m forthe s econd low es t
cos ts ilverpla nin the exchange area where the taxpayer
is eligible to purchase coverage.

– A silver plan is a plan that provides coverage for benefits
actuarially equivalent to 70% of the full actuarial value of benefits.

 The a m ou ntofthe prem iu m ta xcreditva ries w ith a
ta xpa yer’s hou s ehold incom e, such that as a result of the
premium tax credit, the net premium for the individual for
coverage at the second lowest cost silver plan will not
exceed a specified applicable percentage of household
income.

© 2014. Arnall Golden

Individual Mandate
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Amount of Premium Tax Credit (cont’d)

 The premium tax credit for an applicable coverage
month in a taxable year is the lesser of:
(1) The excess of

(a) the monthly premium for the s econd low es tcos t
s ilverpla n(in the exchange area where the taxpayer
is eligible to purchase coverage) over

(b) 1/12 of (i) the applicable percentage (from the table on
the following slide) multiplied by (ii) the taxpayer’s
household income for the taxable year, and

(2) The monthly premium for a qualified health plan offered in
the individual market that covers the individual taxpayer
(and spouse and dependents, if applicable) and that he or
she enrolled in through a state exchange.

© 2014. Arnall Golden

Individual Mandate
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Amount of Premium Tax Credit (cont’d)

© 2014. Arnall Golden

Individual Mandate

Incom e Level Prem iu m Percenta g e ofHou s ehold Incom e
(Sliding Sca le)

100% to 133% FPL 2% (for 2015, 2.01%)

133% to 150% FPL 3% to 4% (for 2015, 3.02% to 4.02%)

150% to 200% FPL 4% to 6.3% (for 2015, 4.02% to 6.34%)

200% to 250% FPL
6.3% to 8.05% (for 2015, 6.34% to 8.10%)

250% to 300% FPL 8.05% to 9.5% (for 2015, 8.10% to 9.56%)

300% to 400% FPL 9.5% (for 2015, 9.56%)

16

Amount of Premium Tax Credit (cont’d)

© 2014. Arnall Golden

Individual Mandate

10 0 % 133% 150 % 20 0 % 250 % 30 0 % 40 0 %

SINGLE $11,670 $15,521 $17,505 $23,340 $29,175 $35,010 $46,680

COUPLE $15,730 $20,921 $23,595 $31,460 $39,325 $47,190 $62,920

FAMILY OF 3 $19,790 $26,321 $29,685 $39,580 $49,475 $59,370 $79,160

FAMILY OF 4 $23,850 $31,721 $35,775 $47,700 $59,625 $71,550 $95,400

* N ote: 2014 federal poverty levels apply for purposes of determining 2015 premium
tax credits. Fed eralpoverty levelthres hold s c ontinu e to ris e as family s ize inc reas es .
(A ls o,s pec ialhigherd ollaramou nts apply forA las kaand H awaii.)

20 14 Federa lPoverty Levels *
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Premium Tax Credit

© 2014. Arnall Golden

Individual Mandate

 Premium tax credits generally will be advanced by the
IRS to the insurance plan in which the taxpayer enrolls,
with the taxpayer paying the remaining portion of the
premium charged by the plan.
– Reconciliation of the advance credit with the actual year-end

calculated tax credit will occur on the taxpayer’s income tax
return.

 ACA requires the state exchanges to report to the IRS
and to the taxpayer enrollee certain information in
connection with the taxpayer’s premium tax credit.

18

Premium Tax Credit Litigation

© 2014. Arnall Golden

Individual Mandate

 On J u ly 22,20 14, 2 federal appeals courts reached
contradictory conclusions regarding the legality of subsidies
for health insurance purchased through a federally-facilitated
exchange:
– In a D.C. Circuit Court of Appeals case, Halbig v. Burwell, a 3-judge

panel ruled that the subsidies only can be paid in states that establish
their own exchanges.

– In a Fourth Circuit Court of Appeals case, King v. Burwell, the court
ruled in favor of the Obama administration.

 On Septem ber4,20 14, the D.C. Circuit Court of Appeals
granted the Obama administration’s petition for a rehearing
before the full court, and the D.C. Circuit Court of Appeals
panel’s July 22, 2014 judgment was vacated.
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Cost-sharing Subsidy

© 2014. Arnall Golden

Individual Mandate

 The cost-sharing subsidy reduces the maximum out-of-
pocket charges (such as deductibles, out-of-pocket
maximums and copayments) of an eligible insured.

 An eligible insured is an individual who enrolls in a silver
plan through a state exchange and whose household
income is from 100% to 250% of the federal poverty level.

 The amount of the cost-sharing subsidy depends on the
eligible insured’s household income:

Incom e Level ins u ra nce com pa ny's s ha re ofcovered cos ts

100% to 150% FPL 94% of costs

150% to 200% FPL 87% of costs

200% to 250% FPL 73% of costs

M edica id Expa ns ion
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Overview

 Medicaid is part of the ACA spectrum of individual health
insurance coverage and is considered a qualifying health
plan for purposes of the employer and individual coverage
requirements.

 Before the ACA, Medicaid generally covered working age
(under 65) adults only when they (i) had children enrolled
in CHIP and Medicaid, (ii) had a permanent disability, or
(iii) had been unemployed for a specified period of time.

– Medicaid expansion significantly expands the coverage of
working age adults.

 The federal government matches state dollars to fund
Medicaid.

– Enhanced federal matching for the expansion population.

© 2014. Arnall Golden

Medicaid Expansion
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Overview (cont’d)

 The U.S. Supreme Court decision on June 28, 2012, made
Medicaid expansion optional for the states.

 The state exchanges, however, will process and enroll an
applicable individual in the appropriate program (i.e.,
exchange coverage, Medicaid, or CHIP) regardless of the
program for which the individual applies.

– Medicaid is integrated with the state exchanges.

 In states that do not expand, more individuals (i) will be
eligible for, and may choose to purchase coverage under,
the state exchange, and (ii) will be eligible for a premium tax
credit through the exchange.

© 2014. Arnall Golden

Medicaid Expansion
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State Participation

Where states stand now on state Medicaid
expansion:

 27 states plus Washington, D.C. have expanded
Medicaid coverage.

 23 states (including G eorg ia , Florida, Alabama,
South Carolina and North Carolina) are not at this
time moving forward with Medicaid expansion.

© 2014. Arnall Golden

Medicaid Expansion

Sta te-ba s ed Hea lth
Ins u ra nce Excha ng es
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Overview

State-based health insurance exchanges created
under the ACA are a key part of expanding health
insurance coverage under the ACA.

 A health insurance exchange is a marketplace where
individuals and certain small businesses can compare
and purchase insurance coverage.

 Eligible consumers are able to access the exchanges
through websites.

 Eligible individuals also are entitled to subsidies in the
form of premium tax credits and reductions in cost
sharing.

© 2014. Arnall Golden

Health Insurance Exchanges
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Overview (cont’d)

 A state could choose to (i) establish and operate its own
exchange, (ii) work with other states to establish regional
exchanges, (iii) run an exchange in partnership with the
federal government, or (iv) have HHS operate a federally-
facilitated exchange for the state.
− 27 states (including Georgia) have federally-facilitated exchanges.

− 7 states are partnering with the federal government.

− 16 states and Washington, D.C. run their own exchanges.

 Open Enrollment for 20 15 starts November 15, 2014 and
ends February 15, 2015.
− Open enrollment for 20 14 started October 1, 2013 and ended March

31, 2014.

 The exchanges also help individuals who are eligible for
Medicaid or CHIP to enroll in those programs.

© 2014. Arnall Golden

Health Insurance Exchanges
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Features

Additiona lfea tu res ofthe excha ng es :

 The exchanges must certify that the health plans available for
purchase on the exchanges are “qualified health plans,”
meaning they satisfy certain specifications, which include
offering “essential health benefits.”

 The exchanges have “navigators” (i.e., skilled workers
knowledgeable about local markets and plans) to help
individuals and certain small businesses purchase insurance.

 In addition, the exchanges’ websites assist consumers in
comparing premiums of qualified health plans, calculating any
applicable premium tax credit, and choosing a plan.

 HHS will assess a 3.5% user fee on all insurance plan
premiums sold through federally-facilitated exchanges, to fund
the exchanges.

© 2014. Arnall Golden

Health Insurance Exchanges
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Coverage

Levels ofcovera g e u nderthe hea lth pla ns :

 Bronze. Coverage that provides benefits that are actuarially
equivalent to 60 % of the total allowed costs of benefits under the
plan.

 Silver. Coverage that provides benefits that are actuarially
equivalent to 70 % of the total allowed costs of benefits under the
plan.

 G old. Coverage that provides benefits that are actuarially
equivalent to 80 % of the total allowed costs of benefits under the
plan.

 Pla tinu m . Coverage that provides benefits that are actuarially
equivalent to 90 % of the total allowed costs of benefits under the
plan.

* In ad d ition,ind ivid u als u nd erage 30,and ind ivid u als exemptfrom the ind ivid u al
mand ate bec au s e no afford able plan is available to them orbec au s e ofhard s hip
(inc lu d inglos ing‘s u bs tand ard ”healthplan c overage),may pu rc has e a
c atas trophic plan.

© 2014. Arnall Golden

Health Insurance Exchanges

62



29

Essential Health Benefits

Es s entia lHea lth Benefits :*

 Ambulatory patient services.
 Emergency services.
 Hospitalization.
 Maternity and newborn care.
 Mental health and substance use disorder services, including

behavioral health treatment.
 Prescription drugs.
 Rehabilitative and habilitative services and devices.
 Laboratory services.
 Preventative and wellness services and chronic disease

management.
 Pediatric services, including oral and vision care.

* The benchmark plan for Georgia for 2014 is the Blue Cross Blue Shield of
Georgia HMO Urgent Care 60 Copay plan.

© 2014. Arnall Golden

Health Insurance Exchanges
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Georgia Marketplace Policies and Rates

© 2014. Arnall Golden

Health Insurance Exchanges

A vailable M arketplac e P olic ies and Rates forthe S tate ofGeorgia available at:
http://as pe.hhs .gov/health/reports /2013/M arketplac eP remiu ms /longd es c /ga.c fm
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GA Marketplace Policies and Rates (Age 27)

© 2014. Arnall Golden

Health Insurance Exchanges

Em ployer(“Pa y orPla y”)
M a nda te
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Employer Mandate (“Pay or Play”)

Labor cost concerns for employers:

 Higher benefits costs to meet health plan
requirements,

 Higher administrative-related (e.g., reporting and
recordkeeping) costs,

 Potentially more employees electing plan coverage
because of individual mandate, and

 Employer having to pay penalties if it does not
comply with the law.

© 2014. Arnall Golden
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Employer Mandate (“Pay or Play”)
(cont’d)

 Effective January 1, 2015.*

 A pplies to employers with 50(100 for 2015,
subject to certain requirements--a special
medium-sized employer transition rule for
2015)ormore fu ll-time employees (inc lu d ing “fu ll-
time eq u ivalent”employees (“FTEs ”)).

 Beginning in 2015, applicable large employer
pays penalty if it
– does not offer “minimum essential coverage” to at least

95% (70 % for20 15) of its full-time employees (and
d epend ents ), or

– offers minimum essential coverage to full-time
employees, but employees bear too much of the cost.
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Employer Mandate (“Pay or Play”)
(cont’d)

* Transition relief for non-calendar year plans.

 Relief requires, in part, that the employer maintained the non-calendar
year plan as of December 27, 2012.

 3 Trans ition ru les :

– If employees would be eligible for coverage effective on the 1st day of the 2015
plan year under the eligibility terms of the plan as in effect on Feb. 9, 2014.

– If employer had at least 1/4 of its employees covered under the plan as of any
date in the 12 months ending on Feb. 9, 2014, or offered coverage under the
plan to at least 1/3 of it employees during the most recent open enrollment
period ending before Feb. 9, 2014.

– If employer had at least 1/3 of its full-time employees covered under the plan as
of any date in the 12 months ending on Feb. 9, 2014, or offered coverage under
the plan to at least 1/2 of its full-time employees during the most recent open
enrollment period ending before Feb. 9, 2014.

 If applicable criteria are met, employer potentially can avoid penalties
for employees for portion of 2015 calendar year prior to 2015 plan year,
if employees are offered affordable, minimum value coverage by the
first day of the 2015 plan year.
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50 or More Full-time Employees

 D etermination of50(100 for 2015)ormore fu ll-time employees
is d etermined bas ed on average number of employees
employed by employer during preceding calendar year.
– Determine number for each month, add number for each of the 12 months,

and divide total by 12.

– 2015 transition rule allows employer to use period of at least 6
consecutive calendar months in 2014, rather than entire 2014 calendar
year.

– For employers not in existence the preceding calendar year, focus (both
expectation and actual employment) is on current calendar year.

 Full-time employee and FTE count is determined on “controlled
group” and “affiliated service group” basis.
– No separate line of business exception.

– All employees of trades or businesses under common control are treated
as employed by a single employer for this purpose.

– All employees of members of an affiliated service group are treated as
employed by a single employer for this purpose. (Treasury regulations
under IRS Code § 414 provide detailed rules.)
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50 or More Full-time Employees

Determ ina tionProces s :

(1) All full-time employees (employees who average at least 30 hours of
service a week for the month (130 hours a month)), plu s

(2) Full-time equivalency determined for part-time employees for the month
(d ivid e totalhou rs ofs ervic e ofallpart-time employees (bu tnotmore
than 120forany one P TE)formonth by 120).
– E.g., 1 part-time employee who works 60 hrs/month + 1 part-time employee who

works 60 hrs/month = 1 FTE.
– E.g., 3 part-time employees who work 40 hrs each per month = 1 FTE.

 Note: Full-time equivalency is used only to determine if an employer is
subject to the pay or play mandate.
– There is no requirement under ACA to offer health coverage to part-time

employees.
– Seasonal workers’ hours are counted in the applicable large employer

determination, unless the employer has 50 (10 0 for20 15) or more full-time
employees and FTEs for 120 days or less (4 calendar months may be treated as
the equivalent of 120 days)--which do not have to be consecutive--during the
preceding calendar year and the employees in excess of 50 (10 0 for20 15) during
such period are only seasonal workers.
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Hours of Service

Hou rs ofService:

 Each hour for which an employee is paid, or entitled to payment, for
work for the employer; and

 Each hour for which an employee is paid, or entitled to payment, for
vacation, holiday, illness, incapacity (including disability), layoff, jury
duty, military duty, or leave of absence.
− Hours of service do not include hours worked outside the U.S. if

compensation for such hours constitutes foreign source income.

Determination:

 Hourly employees. Based on actual hours worked and hours for which
payment is due.

 Non-hourly employees. 3 alternatives:

(i) Actual hours;

(ii) Days-worked equivalency of 8 hours/day; or
(iii) Weeks-worked equivalency of 40 hours/week.
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Hours of Service

Determination (cont’d):

 An employer may apply different non-hourly employee equivalency
methods for different classifications of non-hourly employees, as long
as the classifications are reasonable and consistently applied.

 Use of the days-worked or weeks-worked equivalency methods is
prohibited, however, if it would result in (i) a substantial
understatement of an employee’s hours of service that would cause
the employee not to be treated as full-time or (ii) an understatement of
the hours of service for a substantial number of employees even if
such understatement would not cause any one employee not to be
treated as full-time.

 Employers with employees compensated on a commission basis,
adjunct faculty, transportation employees, and analogous employment
positions must use a reasonable method for crediting hours of service
consistent with the IRS regulations.
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Large Employer Example 1 (for20 15)

 Company employs the following:

– 45 employees averaging 30 or more hours per week during 2014;

– 30 employees each working 80 hours per month during 2014; and

– No seasonal workers.

FT ECalculation

(30 em ployeesx80 hours)/120 = 20 FT Es

 Company employs an average of 65 employees during
2014 (45 full-time employees + 20 FTEs).

 Com pa ny is nots u bjectto the em ployerm a nda te in
20 15 (ifitotherwis e c omplies withmed iu m-s ized employer
trans ition rule).
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Large Employer Example 2 (for20 15)

 Company employs the following:

– 75 employees averaging 30 or more hours per week during 2014;
– 30 employees each working 80 hours per month during 2014;
– 12 employees each working 100 hours per month during 2014; and
– No seasonal workers.

FT ECalculation
[(30 em ployeesx80 hours)+ (12 em ployeesx100 hours)]/120 = 30

FT Es

 Company employs an average of 10 5 employees during
2014 (75 full-time employees + 30 FTEs).

 Com pa ny is s u bjectto the em ployerm a nda te in20 15,
bu tif,in20 15,itdoes nota ctu a lly ha ve m ore tha n80
fu ll-tim e em ployees ina ny g ivenm onth,itw illnotbe
s u bjectto a pena lty.
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Seasonal Workers

 Under IRS regulations, a seasonal worker means an employee who
performs services on a seasonal basis, including particularly (but not
limited to) agricultural workers and holiday season retail workers.

 Services are performed on a seasonal basis where the employment,
ordinarily, “pertains to or is of the kind exclusively performed at certain
seasons or periods of the year and which, from its nature, may not be
continuous or carried on throughout the year.”

 An employer may use a reasonable, good faith interpretation of the
term “seasonal worker” in making its determination.

 If (ii) an employer has 50 (10 0 for20 15) or more full-time employees
and FTEs for 120 days (which do not have to be consecutive) or less
and (ii) the employees in excess of 50 (10 0 for20 15) during such
period are seasonal workers, the employer is not an applicable large
employer.

– Note: Although the applicable large employer determination special exception
for seasonal workers focuses on employment for only 120 days or less, an
employee is not necessarily excluded from being classified as a seasonal
worker because he or she works on a seasonal basis more than 120 days.
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Large Employer Example with
Seasonal Workers (for20 15)

 Employer employs 90 full-time employees and FTEs for each of the
calendar months of Jan. – Sept., 2014.

 Employer hires an additional 48 full-time employees (i.e., work 130
or more hours per month) to assist with the holiday retail period for
the 3 calendar months of Oct. – Dec., 2014, for a total of 138 full-
time employees and FTEs for Oct. – Dec., 2014.

 Employer’s average number of full-time employees and FTEs for
2014 is [(90 x 9) + (138 x 3)]/12 = 1224/12 = 10 2 full-time employees
and FTEs. So, ordinarily, the employer would be an applicable large
employer subject to the employer mandate for 2015.

 However, because the employer has 100 or more full-time
employees and FTEs for 120 days or less and the employees in
excess of 100 during such period are seasonal workers, the
employer is not considered as employing 100 or more full-time
employees during 2014 and is not subject to the employer mandate
for 2015.

© 2014. Arnall Golden

44

Large Employer Recap

© 2014. Arnall Golden

T ypeofEm ployee CountsinDeterm iningApplicableL arge
Em ployer?

Full-time Employees
An employee who works an average of 30 or more
hours per week (130 hours per month).

Yes

Part-time Employees
An employee who works an average of less than 30
hours per week.

Yes: Total all part-time employee hours worked each
month (but not more than 120 for any one PTE) and
divide by 120 to get average number of FTEs per month.

Seasonal Workers
An employee who performs services on a seasonal
basis, including (but not limited to) agricultural workers
and holiday season retail workers. Employers may use
a reasonable, good faith interpretation of the term.
(An employee is not necessarily excluded from being
classified as a seasonal worker because he or she works
on a seasonal basis more than 4 months.)

Yes, unless employer has 50 (100 for2015) or more full-
time employees and FTEs for 120 days (which do not
have to be consecutive) or less and the employees in
excess of 50 (100 for2015) during such period are
seasonal workers.
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Penalty General Rules

Penalties only apply with respect to full-time employees.

 FTEs are not included in penalty determinations.

Employer mandate penalties are not deductible.

 In contrast, employer-provided health coverage provides tax
advantages, i.e., employer tax deduction for coverage provided and
FICA tax savings.

 Also, employees can pay for employer-provided health coverage pre-
tax under employer-sponsored IRS Code § 125 cafeteria plan.

Penalties apply on a company-by-company basis.

 A lthou gh50(100 for 2015)ormore fu ll-time employee and FTE c ou nt
is d etermined on “c ontrolled grou p”and “affiliated s ervic e grou p”bas is ,
penalties apply separately with respect to each applicable
member of the employer group.

– S o where,e.g.,a c orporation has mu ltiple s u bs id iaries ,the IRS willlook
ateac hs u bs id iarys eparatelyto d etermine ifithas c omplied withthe
employermand ate.
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Penalty General Rules (cont’d)

Penalties apply on a company-by-company
basis.

 Penalties will be based only on employees of an
applicable noncompliant company within the
employer controlled group.
– Great news for employers.

– A slip-up by one subsidiary corporation in failing to offer coverage
will not result in a penalty for all related companies.

– Allows for planning, e.g., where one subsidiary chooses for
business purposes not to offer coverage but others do offer
coverage.

– With respect to Penalty (a), the 30-employee reduction (80 -
em ployee redu ctionfor20 15,s u bjectto the ru les ofthe
m ediu m -s ized em ployertra ns itionru le) is allocated among the
members of the employer controlled group ratably based on
number of full-time employees employed by each.
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Penalty (a) (P ay or Play)

Em ployerdoes notOfferM inim u m Es s entia lCovera g e
to a tlea s t95% (70 % for20 15) ofFu ll-tim e Em ployees

Two Requirements:

 Employer fails to offer “minimum essential coverage” to more than
5% (30 % for20 15) or,ifg rea ter,m ore tha n5 of its full-time
employees (and d epend ents ), and

 At least one full-time employee (i) purchases health insurance
coverage through a state exchange and (ii) is entitled to a
premium tax credit or cost sharing subsidy.

* N ote thata large employerwillnotbe treated as failingto offerc overage to an
employee whos e c overage is terminated d u ringa c overage period s olely d u e to the
employee failingto timely pay premiu ms . (Ru les s imilarto thos e u nd erC O B RA will
apply ford etermining timelines s ofpremiu m payment.)
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Penalty (a) (P ay or Play)

“Minimum essential coverage” is virtually any medical
coverage an employer offers to its employees that does not
consist of HIPAA-excepted benefits (such as stand-alone
dental and vision, disability, etc.).
 Minimum essential coverage is notthe s a m e a s “es s entia l

hea lth benefits .”
– No requirement that a large employer-sponsored plan offer all categories of

essential health benefits.

 Besides employer-sponsored plans, minimum essential
coverage includes the following:
– G overnm ent-s pons ored prog ra m s (including Medicaid, Medicare, CHIP

(i.e., Children’s Health Insurance Program coverage), TRICARE (i.e., U.S.
Military health care coverage), coverage through Veterans Affairs, and
coverage for Peace Corps volunteers);

– G overnm enta lem ployerpla ns ; and

– Hea lth pla ns offered inthe individu a lm a rk et.
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Penalty (a) (P ay or Play)

 A full-time employee’s “dependent” means a child
of the employee who has not attained age 26.

– A spouse is not considered a dependent for purposes of
the employer mandate.

 Transition rule for 2015: An employer that takes
steps forward in its 2014 or 2015 plan year (or
both) towards satisfying the dependent coverage
requirement will not be subject to a penalty solely
for failure to offer coverage to dependents for the
2015 plan year.
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Penalty (a) (P ay or Play)

Reca p:

 Eligibility for Premium Tax Credit: Individual taxpayers with
household income of from 100% (138% if state opts to expand
Medicaid) to 400% of the federal poverty level.
– Married couples must file a joint return.

– No credit is allowed to an individual claimed as a dependent by another.

 An individual eligible for minimum essential coverage other than on
the individual market--i.e., through (i) a government-sponsored
program (e.g., Medicaid, Medicare, and TRICARE) or (ii) an
employer-sponsored plan that is affordable and that provides
minimum value--is NOT eligible for the tax credit.
– Affordability for an employee (and his or her dependents) is determined

based on employee self-only coverage premium threshold of 9.5%* of
household income.

* N ote: 9.5% is indexed forplan years beginning after2014 (and ac tu ally is
9.56% for plan years beginning in 2015), exc eptforthe s afe harbors .
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Penalty (a) (P ay or Play)

Em ployerdoes notOfferM inim u m Es s entia lCovera g e
to a tlea s t95% (70 % for20 15) ofFu ll-tim e Em ployees

 Employer must pay $166.67*/month (i.e., $2,000*/year) x
number of full-time employees greater than 30 (80 g enera lly
for20 15).
– Penalty is calculated monthly but then total cumulative penalty for the

year is paid by employer annually.

* N ote: The $2,000/year($166.67/month)amou ntwillbe ad ju s ted forinflation
for2015 and s u bs eq u entyears ,and willbe $2,080/year (and $173.33/month)
for 2015.

 Example 1: In 2015, Employer A has 110 full-time employees
and 50 part-time employees; does not offer minimum essential
coverage for the year; and has at least one full-time employee
purchase health insurance coverage through a state exchange
who is entitled to a premium tax credit or cost sharing subsidy.

– For 2015, Employer A must pay penalty of $2,080 x (110-80) = $2,080 x
30 = $62,40 0 .
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Penalty (a) (P ay or Play)

 Example 2: In 2015, Employer B has 120 full-time
employees and 100 part-time employees; does not offer
minimum essential coverage for the year; and has at least
one full-time employee purchase health insurance coverage
through a state exchange and receive a premium tax credit
or cost sharing subsidy.
– For 2015, Employer B must pay penalty of $2,080 x (120-80) =

$2,080 x 40 = $83,20 0 .

 Example 3: In 2015, Employer C has 75 full-time
employees and 150 part-time employees (it is an applicable
large employer due to a large number of FTEs in 2014);
does not offer minimum essential coverage for the year;
and has at least one full-time employee purchase health
insurance coverage through a state exchange and receive
a premium tax credit or cost sharing subsidy.
– For 2015, Employer C must pay penalty of $2,080 x (75-80) = $0 .0 0 .
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Penalty (a) (P ay or Play)

 Example 4: In 2015, Parent Company X (“Parent X”) has
120 full-time employees and 20 part-time employees.
Parent X’s wholly-owned subsidiary company, Subsidiary
Y, has 40 full-time employees. Parent X offers minimum
essential coverage to all of its full-time employees for the
year, but Subsidiary Y fails to offer minimum essential
coverage to 15 of its 40 full-time employees (and has at
least one full-time employee purchase health insurance
coverage through a state exchange and receive a
premium tax credit or cost sharing subsidy).

– For 2015, Parent X is not subject to a Penalty (a) under the
employer mandate.

– For 2015, Subsidiary Y must pay a Penalty (a) annual penalty of
$2,080 x (40-20*) = $2,080 x 20 = $41,60 0 .

* S u bs id iaryY’s ratable s hare ofred u c tion forP enalty (a)pu rpos es :
40/160x 80= 20.
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Penalty (a) (P ay or Play)

 Eligibility for Premium Tax Credit--20 14 Federal
Poverty Levels:*

– $11,670 for Single person. (400% = $46,680)

– $15,730 for Couple. (400% = $62,920)

– $19,790 for Family of 3. (400% = $79,160)

– $23,850 for Family of 4. (400% = $95,400)

* N ote: 2014 federal poverty levels apply for purposes of determining

2015 premium tax credits. Fed eralpovertylevelthres hold s c ontinu e to
ris e as family s ize inc reas es .(A ls o,s pec ialhigherd ollaramou nts apply
forA las kaand H awaii.)
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Penalty (b) (P ay and P lay)

Em ployerOffers M inim u m Es s entia lCovera g e to

Fu ll-tim e Em ployees BUT

 The coverage is not affordable or does not
provide minimum value (oremployee is part of up
to 5% (30 % for20 15) or, if greater, 5 of employer’s
full-time employees not offered coverage), and

 Employee opts out and (i) purchases health
insurance coverage through a state exchange and
(ii) is entitled to a premium tax credit or cost sharing
subsidy.
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Penalty (b) (P ay and P lay)

The coverage is not affordable or does not provide
minimum value

 Not Affordable: Self-only coverage costs employee more than
9.5%* of “household income” (i.e., income of employee plus
spouse plus dependents).
– But IRS has provided safe harbors that allow employer to use

9.5%* of employee’s W-2 Box 1 wages for the year or 9.5%* of
employee’s monthly pay rate.

– Note: IRS proposed regulations addressing wellness programs provide
that (with a 2014 plan year exception for certain wellness programs)
affordability is determined by assuming each employee fails the
requirements of any wellness program, except a wellness program
related to tobacco use.

* Note: 9.5% general rule is indexed for plan years beginning after 2014,
and actually is 9.56% for plan years beginning in 2015, BUT currently
the 9.5% figure used in safe harbor determinations is NOT indexed for
plan years beginning after 2014.
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Penalty (b) (P ay and P lay)

The coverage is not affordable or does not provide
minimum value

 Not Minimum Value: If “plan’s share of the total allowed
costs of benefits provided under the plan is less than 60
percent of such costs.”
– An employer-sponsored plan will be permitted to add to the

plan’s “value” the employer contributions to a Health Savings
Account (“HSA”) and amounts made available under certain
Health Reimbursement Accounts (“HRAs”).

– A plan’s share of costs for Minimum Value purposes is
determined without regard to reduced cost-sharing available
under a wellness program, except a wellness program
related to tobacco use.
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Penalty (b) (P ay and P lay)

Em ployerOffers M inim u m Es s entia lCovera g e to
Fu ll-tim e Em ployees BUT

The covera g e is nota fforda ble ordoes notprovide
m inim u m va lu e.
 Penalty is equal to the lesser of

– $250*/month (i.e., $3,000*/year) x the number of full-time employees
who purchase health insurance coverage through a state exchange
and are entitled to a premium tax credit or cost sharing subsidy, or

– The amount of Pena lty (a ) ($166.67*/month (i.e., $2,000*/year) x
number of full-time employees greater than 30 (80 for20 15,s u bject
to the ru les ofthe m ediu m -s ized em ployertra ns itionru le).

 Penalty is calculated monthly but then total cumulative penalty
for the year is paid by employer annually.

*N ote: The $3,000/year($250/month)amou ntals o willbe ad ju s ted for
inflation for2015 and s u bs eq u entyears ,and willbe $3,120/year (and
$260/month) for 2015.
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Employer Appeals of Adverse
Exchange Decisions

 The exchange will provide a notice to an employer if an
employee is determined to be eligible for a premium tax
credit or cost sharing subsidy.
– HHS rules provide an appeals process for an employer to contest an

exchange determination of no minimum essential coverage that meets
affordability and minimum value standards for an employee.

– An exchange may establish its own employer appeals process or HHS
will provide the process if the exchange does not.

 The exchange determination itself does not trigger the
employer penalty.
– Penalties will be assessed by the IRS, which will first provide a

certification to the employer, following the taxable year, that an
employee has received a premium tax credit or cost sharing subsidy
for the year.

– But an employer who disagrees with the initial exchange
determination should consider appealing at that initial determination
time.
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Full-time Employees

How does Em ployerDeterm ine w ho is a Fu ll-tim e
Em ployee forPena lty Pu rpos es ?

 M onthly m ea s u rem entperiod: Full-time employee status is
measured on a real-time monthly basis, with average of 30 hours
or more a week (130 hours a month) = full-time.

– May be a problem for employer whose employees’ hours fluctuate
month-to-month.

 Alternatively, the IRS has is s u ed gu id anc e in the form ofsafe
harbors providing for look-back measurement periods for
d eterminingwhen an employee is fu ll-time forpu rpos es ofthe
employermand ate penalties and c orres pond ingstability periods.

– Note that interaction of all of the safe harbor rules in the following
slides (for ongoing employees and new employees) in effect generally
limits ability of the employer to have a stability period longer or shorter
than the employer’s measurement period.
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Safe Harbors

For an “ongoing employee” :

 Employer may determine employee’s full-time status by looking
back at a “s ta nda rd m ea s u rem entperiod”ofnotles s tha n3
orm ore tha n12 cons ecu tive m onths .
– Note that an “ongoing employee” is an employee who has been

employed for at least one standard measurement period.

 Employee determined to be full-time during measurement period
is treated as full-time during later “stability period.”
– S tabilityperiod in this c as e is atleas t6 c ons ec u tive c alend armonths

and no s horterthan the s tand ard meas u rementperiod .

 Employee determined not to be full-time during measurement
period is treated as not full-time during later stability period.
– S tabilityperiod in this c as e is no longerthan the s tand ard

meas u rementperiod .

 Employer may have an intervening administrative period of up
to 90 days that begins immediately after the standard
measurement period and ends immediately before the
associated stability period.
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Safe Harbors (cont’d)

 Tra ns itionru le for20 15: Solely for purposes of
stability periods beginning in 2015, an employer may
use a measurement period that is shorter than 12
months, but no less than 6 months long, and that
begins no later than July 1, 2014 and ends no earlier
than 90 days before the first day of the plan year
beginning on or after January 1, 2015.
– E.g., an employer with a calendar year plan could for 2015 use

a measurement period of from April 15, 2014 through October
14, 2014 (6 months), with an administrative period running
from October 15, 2014 to December 31, 2014, and a stability
period of January 1, 2015 through December 31, 2015.
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Safe Harbors (cont’d)

 For an ongoing employee, subject to the preceding
rules governing the length of the measurement
period and stability period, an employer may use
measurement periods and stability periods that differ
in length, or in their starting and ending dates, for the
following categories of employees:
– Salaried and hourly employees;

– Employees whose primary places of employment are in
different states;

– Collectively bargained employees and non-collectively
bargained employees; and

– Collectively bargained employees subject to different collective
bargaining agreements.
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Safe Harbors (cont’d)

Exa m ple: Ong oing Em ployee.

Fa cts :

 Company is an applicable large employer and uses a standard
measurement period of Oct. 15, 2013 to Oct. 14, 2014.

 Company uses an administrative period of Oct. 15, 2014 to Dec. 31,
2014, and a stability period of Jan. 1, 2015 to Dec. 31, 2015.

Em ployee 1. Employee 1 averages 32 hours per week from Oct. 15,
2013 to Oct. 14, 2014 (the standard measurement period).

– During the administrative period, Company must offer coverage to Employee 1 in its
health plan for the Jan. 1, 2015 to Dec. 31, 2015 stability period.

– Ifcovera g e is elected by Em ployee 1 during the administrative period, Company must
cover Employee 1 under its health plan for the stability period, regardless of the number
of hours Employee 1 actually works in 2015.

Em ployee 2. Employee 2 averages 28 hours per week from Oct. 15,
2013 to Oct. 14, 2014 (the standard measurement period).

– Employee 2 is not treated as a full-time employee for the Jan. 1, 2015 to Dec. 31, 2015
stability period, regardless of the number of hours Employee 2 actually works in 2015.
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Safe Harbors (cont’d)

 For a new employee reasonably expected
at start date to work full-time (on avg. at
least 30 hours a week), the employee’s initial
status as a full-time employee is based on
the employee’s hours of service each
calendar month.
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Safe Harbors (cont’d)

 For a new employee
(1) for which it cannot be determined at start date that

the employee is reasonably expected to work full-
time (a “va ria ble hou rem ployee”),

(2) who is a “s ea s ona lem ployee”(i.e., a position that
customarily is for 6 months or less (and begins in
approximately same part of each year)), or

(3) who is a “pa rt-tim e em ployee”(i.e., an employee
reasonably expected to average less than 30 hours
of service per week),

the employer may determine the employee’s full-time
status using an “initia lm ea s u rem entperiod”ofnot
les s tha n3 orm ore tha n12 m onths .
− Initial measurement period begins on any date from the

employee’s start date to the first day of the first calendar month
following the employee’s start date.
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Safe Harbors (cont’d)

 For a new employee who is a variable hour employee, a
seasonal employee or a part-time employee:

– Employee determined to be full-time during initial measurement period is
treated as full-time during later “stability period.”

 Stability period in this case again is at least 6 consecutive calendar
months and no shorter than the initial measurement period.

– Employee determined not to be full-time during initial measurement
period is treated as not full-time during later stability period.

 Stability period in this case is not more than 1 month longer than
the initial measurement period.

– Employer also may provide for an intervening administrative period.

 Administrative period may not exceed 90 days.

 Includes all periods between the employee’s hire date and the
employee’s eligibility date other than the initial measurement period.

 But note that combined initial measurement period and administrative
period may not extend beyond last day of the first calendar month
beginning on or after 1-year anniversary of the employee’s start date.
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Look-back Measurement Safe Harbor
Example

Exa m ple: New Va ria ble Hou rEm ployee.

Fa cts :

 Company is an applicable large employer and uses a 12-
month initial measurement period, which commences on the
new variable hour employee’s date of hire.

 Company uses an administrative period that runs from the
first day immediately following the last day of the initial
measurement period to the end of the first calendar month
that begins on or after the last day of the initial measurement
period.

 Company uses an initial 12-month stability period
commencing on the first day of the month following the end
of the administrative period.
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Look-back Measurement Safe Harbor
Example (cont.)

Em ployee 3.

 Employee 3 is hired on Mar. 16, 2015, and is a variable hour employee.
Employee 3 averages 35 hours per week from Mar. 16, 2015 to Mar. 15,
2016 (his initial measurement period).

 During the Mar. 16, 2016 to Apr. 30, 2016, administrative period, Company
must offer coverage to Employee 3. If coverage is elected, Company must
cover Employee 3 under its health plan from May 1, 2016 to April 30, 2017
(Employee 3’s initial stability period), regardless of the number of hours
Employee 3 actually works during the period.

 Employee 3’s hours also must be measured during the Company’s standard
measurement period for ongoing employees (Oct. 15, 2015 to Oct. 14,
2016). If Employee 3 averages less than 30 hours per week during the
standard measurement period, Company does not have to offer Employee 3
coverage after Apr. 30, 2017, for the period of May 1, 2017 to Dec. 31, 2017
(the remaining stability period for ongoing employees).
– Note that if Employee 3 averaged less than 30 hours per week from Mar. 16, 2015

to Mar. 15, 2016 (Employee 3’s initial measurement period) but then averaged 30
hours per week or more during the standard measurement period of Oct. 15, 2015
to Oct. 14, 2016, Company must treat Employee 3 as a full-time employee for the
whole stability period for ongoing employees that begins on January 1, 2017,
even though it overlaps with Employee 3’s initial stability period.
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Change in Employment Status

 If a new employee’s status as a variable hour employee,
seasonal employee or part-time employee changes
before the end of the initial measurement period so that
the employee is reasonably expected to be employed an
average of at least 30 hours a week (e.g., as the result of
a promotion), the employer is required to treat the
employee as a full-time employee upon the earlier of the
following:
– The first day of the 4th calendar month following the change in

employment status, or

– If the employee averages more than 30 hours a week during the
initial measurement period, the first day of the first month
following the end of the initial measurement period.
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Rehired Employees

Forpu rpos es ofdeterm ining w hethera rehired
em ployee is a new em ployee ora continu ing em ployee
u nderthe s a fe ha rbors :

 An employee who is rehired after a period during which he or
she is not credited with service may be treated as a new
employee upon rehire if the employee did not have an hour of
service for a period of at least 13 consecutive weeks
immediately preceding the rehire.

 In addition, if an employer implements the policy in a
nondiscriminatory manner, an employee who is rehired after a
period of at least 4 (but less than 13) consecutive weeks that
exceeds the number of weeks of the employee’s period of
employment immediately preceding the rehire will be treated
as a new employee upon rehire.

* N ote thatan anti-abu s e ru le applies thatwilld is regard any hou rofs ervic e c red ited
forthe pu rpos e ofavoid ingoru nd ermining thes e employee rehire ru les .
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Rehired Employees (cont’d)

Ifrehired em ployee is nottrea ted a s a new
em ployee pu rs u a ntto the preceding s lide,then
look -ba ck m ea s u rem entperiod is a pplied a s
follow s :

 Employer generally determines the employee’s average
hours of service for the measurement period by
computing the average for the entire measurement
period, including the applicable break-in-service period
(but excluding any special unpaid leave period (i.e.,
unpaid FMLA, USERRA or jury duty leave)).

* N ote thats pec ialru les als o apply to employmentbreakperiod s of
employees ofed u c ationalorganizations .
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Full-time Employee Anti-abuse Rules

 The IRS is aware of arrangements under which
employers might use temporary staffing agencies to
evade application of the employer mandate, such as the
following:
– Employer would purport to employ an individual for 20 hours a

week and then to hire him or her through a temporary staffing
agency for another 20 hours a week.

– One temporary staffing agency would purport to employ an
individual and supply him or her as a worker to a client for 20 hours
a week, while a 2nd temporary staffing agency would purport to
employ the same individual and supply him or her as a worker to
the same client for another 20 hours a week.

 It is anticipated that the IRS will issue future anti-abuse
guidance of general applicability to address situations
like those described above.
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Whistleblower Protection for
Employees

 The ACA includes “whistleblower” provisions enforced by
the Occupational Health & Safety Administration
(“OSHA”), protecting employees from retaliation for certain
ACA-related activities, including
– receiving a tax credit or cost-sharing subsidy from a state exchange,
– reporting a violation of Title I of the ACA (e.g., prohibitions on annual

or lifetime limitations and coverage of preventive services), and
– refusing to participate in an activity that the employee reasonably

believes to be a violation of Title I of the ACA.

 Interim OSHA regulations provide that an employee must
demonstrate, by a preponderance of the evidence, that
the protected activity was a c ontribu tingfac torin the
alleged adverse employer action, while the employer must
show, by clear and convincing evidence, that the employer
would have taken the same action in the absence of the
protected activity.
– Note favorable standards of evidence for the employee.
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Whistleblower Protection for
Employees (cont’d)

 An employee must file a complaint with OSHA within 180
days after the alleged retaliation.

 After OSHA issues (within 60 days) its findings and order,
either party may appeal and request a full hearing before a
Department of Labor administrative law judge.
– IfO S H A find s the evid enc e s u pports the retaliation c laim,O S H A ’s ord er

may req u ire the employerto reins tate the employee,pay bac kpay,
res tore benefits ,and provid e otherreliefto make the employee whole.

 OSHA’s findings and order will become final unless they are
appealed within 30 days.

 If OSHA does not issue a final order within 210 days after the
date an employee files a complaint, the employee may file a
complaint in federal district court.
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To IRS

 Beg inning for20 15, each employer (large and small)
who provides s elf-ins u red minimum essential coverage
to an individual during a calendar year must submit the
following information to the IRS by February 28 of the
following calendar year (March 31 for electronic filing):
– Name, address and EIN of the employer maintaining the plan;

– Name, address and SSN of the insured employee and the name and
SSN of each other related individual covered; and

– Months during which the insured(s) were covered.

 Applicable large employers will report on Form 10 95-C
(with a Form 10 94-C transmittal form).
– Any other self-insured employers will report on Form 10 95-B (with a

Form 10 94-B transmittal form). (Note that it is unlikely that small
employers would self-insure, however.)
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To Employee

 Beg inning for20 15, each employer who provides s elf-
ins u red minimum essential coverage to an employee
during a calendar year also must furnish the following
information to the employee by January 31 of the
following calendar year:
− The information required to be reported to the IRS by the employer

with respect to the employee and related individuals covered; and

− Contact phone number for the employer.

 The employer may satisfy this requirement by providing
the employee a copy of his or her Form 10 95-C (or
Form 10 95-B, as the case may be) to be filed with the
IRS.
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To IRS

 For20 15 covera g e, each a pplica ble la rg e
em ployerwho offers minimum essential coverage
during a calendar year must submit the following
information to the IRS by February 28 of the
following calendar year (March 31 for electronic
filing):
– Name, address and EIN of the employer maintaining the plan

and name and phone number of employer contact person;

– Certification by calendar month whether the employer offered
its full-time employees (and their dependents) the opportunity
to enroll in minimum essential coverage;
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To IRS (cont’d)
(Cont’d fora pplica ble la rg e em ployer):

− If the employer did offer full-time employees (and their
dependents) the opportunity to enroll in minimum essential
coverage, then for each full-time employee, the following:
□ The months during the year for which coverage was available, and

□ The employee’s share of the lowest-cost monthly premium for self-only
coverage providing minimum value offered to the employee, by
calendar month;

− Number of full-time employees for each month of the year;

− Name, address and SSN of each full-time employee and the
months (if any) during which he or she was covered under the
plan; and

− Certain other information as specified in the applicable IRS
Form and instructions.

 Return will be made on Form 10 95-C (with a Form 10 94-
C transmittal form).
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To Full-time Employee

 Beg inning for20 15, each a pplica ble la rg e
em ployerwho offers minimum essential coverage
to full-time employees during a calendar year also
must furnish the following information to each full-
time employee by January 31 of the following
calendar year:
− Name, address and phone number of the employer; and

− The information required to be disclosed by the employer to
the IRS relevant to the employee.

 The employer may satisfy this requirement by
providing the employee a copy of the Form 10 95-C
to be filed with the IRS.
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Alternative Compliance Strategies

 Note that nothing in the Employer (Pay or Play)
Mandate requires employers to offer employees
health insurance.

 Bu tthe mandate rules provide penalties and
incentives to encourage employers to offer full-
time employees affordable health insurance
coverage.
– The Congressional Budget Office previously had projected

$117 billion in revenues in employer penalties for the period
of 2012-2022.
 Is this really now realistic?

 How will need for revenue impact enforcement?
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Alternative Compliance Strategies

Strategy 1

Do not offer minimum essential
coverage, and pay $2,000*

penalty for all full-time
employees greater than 30 (80

for 2015).
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Strategy 1: No coverage; pay $2,000 penalty
penalty
 A business decision.

 May actually be most cost-effective move for employer
(particularly in 2015, when there is an 80 full-time
employee break before penalty kicks in).

 B u twou ld employerbe betteroffatleas tofferinga
“s kinny”minimu m es s entialc overage plan?

 No offer of coverage could push employees to
purchase health insurance coverage from state
insurance exchanges (perhaps at better net rate--after
premium tax credit and cost sharing subsidy--for lower-
wage employees than employer could offer).
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Strategy 1: No coverage; pay $2,000
penalty

May be most cost-effective for employer.
 Employer will pay $166.67*/month (i.e., $2,000*/year)

penalty.
– For each full-time employee in excess of 30 (80 for20 15,

s u bjectto the ru les ofthe m ediu m -s ized em ployer
tra ns itionru le) full-time employees.

 But employer will avoid paying cost of health insurance
coverage--and administrative costs.

 Penalty only applies to full-time (30 or more hrs/week)
employees.
– Leverage use of part-time employees to further avoid cost?

 But note that this could disqualify employer from qualifying for the
2015 medium-sized employer transition rule.

 Also, beware of setting stage for ERISA § 510 lawsuit.
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Strategy 1: No coverage; pay $2,000

What will competitors do?

 Will other employers (particularly of low-wage
workforce) offer no coverage and pay
$166.67*/month (i.e., $2,000*/year) penalty?

– Or will competitors at least offer a “skinny”
minimum essential coverage plan, which some
lower-wage employees may find attractive?

 Or will providing no coverage place employer at
a competitive hiring/retention disadvantage?
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Alternative Compliance Strategies

Strategy 2

Offer minimum essential
coverage and take courses of

action to minimize costs of
coverage.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Affordable.

– General rule: Self-only coverage must cost
employee no more than 9.5% * of household income.

 Minimum value.

– Plan’s share of the “total allowed costs of benefits
provided under the plan” must equal or exceed 60%
of such costs. (Basically, an actuarial value
determination.)

* Indexed forplan years beginning after2014 (i.e.,9.56% for plan years
beginning in 2015),exc eptforthe s afe harbors .
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Affordable:

– Statute refers to 9.5% of employee household income, i.e., income
of employee plus spouse plus dependents.

 H ow willemployerd etermine employee’s hou s ehold inc ome?

– IRS has provided regulatory s a fe ha rbors that allow employer to
use 9.5%* of (i) employee’s current year W-2 Box 1 wages,
(ii) employee’s rate of pay, or (iii) the single individual monthly
federal poverty line.

 Us e ofany s afe harboris optionalforan employer,and an employer
may apply the s afe harbors forany reas onable c ategoryofemployees ,
on a u niform and c ons is tentbas is forallemployees in a c ategory.

 Note that currently 9.5% figure used in safe harbor determination
is NOT indexed for plan years beginning after 2014.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Affordability Safe Harbors:

– Form W-2 Safe Harbor:

 If the employee’s required contribution for the calendar year
does not exceed 9.5% of the employee’s W-2 Box 1 wages
for the current year.

 Employee’s required contribution must be a consistent
amount or percentage of W-2 Box 1 wages for the current
year.

 Example: Full-time Employee A’s W-2 Box 1 wages are
$18,000.

 $18,000 x 9.5% = $1,710. ($1,710/12 = $142.50/mo.)
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e
 Affordability Safe Harbors:

– Rate of Pay Safe Harbor:

 If the employee’s required contribution for the calendar month does not
exceed

( a ) fora nhou rly em ployee, 9.5% of an amount equal to 130 hours x
the low erof(i) the employee’s hourly rate of pay as of the first day
of the coverage period or(ii) the employee’s lowest hourly rate of
pay during the applicable calendar month, and

(b) fora s a la ried em ployee, 9.5% of the employee’s monthly salary.

 Anem ployerm a y u s e this s a fe ha rboronly to extentthe em ployer
does notredu ce the m onthly w a g es ofs a la ried em ployees du ring
the ca lenda ryea r.

– Federal Poverty Line Safe Harbor:

 If the employee’s required contribution for the calendar month does not
exceed 9.5% of the federal poverty line for a single individual for the
applicable calendar year ($11,670 for 2014), divided by 12.

 $11,670 x 9.5% = $1,108.65 ÷ 12 = $92.39/m onth.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Minimum Value:

– Plan’s share of costs of benefits provided under the plan
must equal at least 60% of such costs. (Actuarial
determination.)
 An employer-sponsored plan will be permitted to add to the plan’s

“value” employer contributions to a Health Savings Account (“HSA”)
and amounts made available under certain Health Reimbursement
Accounts (“HRAs”).

– Three potential approaches to determine minimum
value: (1) Minimum Value Calculator; (2) Design-based
Safe Harbor Checklists; and (3) Certification by
Certified Actuary.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Minimum Value:

(1) MV Calculator.

– 4 core categories of benefits and services: (i) Physician and
mid-level practitioner care; (ii) Hospital and emergency
room services; (iii) Pharmacy benefits; and (iv) Laboratory
and imaging services.

 Benefits and services beyond these 4 categories of benefits generally
have only limited impact on the plan’s actuarial value.

– Calculator is used to make minimum value determinations by
plans that have standard cost-sharing features.

 Plan inputs limited set of information on the plan benefits offered and
specified cost-saving features (e.g., deductibles, co-insurance, and
maximum out-of-pocket costs).

 Calculator also takes into account employer contributions to an HSA or
amounts made available under certain HRAs, if applicable.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e
 Minimum Value:

(2) Design-based Safe Harbor Checklists.
– Safe harbor checklists issued by the IRS will allow a plan to

compare the plan’s coverage to the checklists’ coverage.

– A plan is treated as providing minimum value if its cost-sharing
attributes are at least as generous as any of the safe harbor
checklist options.

(3) Actuarial Certification.
– Accommodates plans with nonstandard features, such as

quantitative limits on essential health benefits.
 Plan generates an initial value using calculator and then engages

certified actuary to make adjustments to take into account nonstandard
features.

 Alternatively, plan engages certified actuary to determine the plan’s
actuarial value without use of a calculator.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Additional considerations in setting premiums:

– Ifem ployees a re notoffered a fforda ble covera g e w ith
m inim u m va lu e,w illthey a ctu a lly g o to s ta te excha ng e to
obta incovera g e?
 Are employees eligible for subsidy under state exchange? (Are they

instead Medicaid eligible?)

 If employer also offers a “skinny” minimum essential coverage plan
as an option, will lower-wage employees instead purchase that
coverage?

– What will it cost employer to provide affordable coverage
with minimum value vs. risk of Pay and Play $3,000* penalty?

– To avoid a potential discrimination issue, plans should limit
distinctions in premium amounts charged to employees to bona
fide employment based classifications.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Example 1 (assuming minimum value):

– For 2015, Employerhas 300employees : 100part-time;
200 full-time.

– Of employer’s 20 0 fu ll-tim e em ployees : 100 paid
$20,000/year; 50 paid $30,000/year; 50 paid
$40,000/year.

$20,000 x 9.5% = $1,900. $1,900/12 = $158.33/m o.

$30,000 x 9.5% = $2,850. $2,850/12 = $237.50 /m o.

$40,000 x 9.5% = $3,800. $3,800/12 = $316.66/m o.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Example 1 (cont’d):

– For 2015,Employerc harges $237.50/monthforminimu m
es s entialc overage (i.e.,9.5% of$30,000/12):

 Maximum annual penalty for 2015 if all 100 employees paid
$20,000/year obtain coverage on state exchange (with a
premium tax credit): 100 x $3,120 = $312,0 0 0 . More than
third bullet below maximum for 2015, so penalty would be
cap of $249,60 0 .

 If only 50 employees paid $20,000/year obtain such coverage
on state exchange, penalty is 50 x $3,120 = $156,0 0 0 .

 If employer scraps coverage and just pays Pay or Play $2,080
penalty, penalty is [200 – 80 ] x $ 2,080 = $249,60 0 .
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e

 Example 2--Same facts as Example 1 (assuming
minimum value):

– For 2015,Employerhas 300employees : 100part-time;
200 full-time.

– Of employer’s 20 0 fu ll-tim e em ployees : 100 paid
$20,000/year; 50 paid $30,000/year; 50 paid
$40,000/year.

$20,000 x 9.5% = $1,900. $1,900/12 = $158.33/m o.

$30,000 x 9.5% = $2,850. $2,850/12 = $237.50 /m o.

$40,000 x 9.5% = $3,800. $3,800/12 = $316.66/m o.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --afford able and minimu m valu e
 Example 2 (cont’d):

– For 2015,employerc harges $158.33/monthforminimu m
es s entialc overage (i.e.,9.5% of$20,000/12)foremployees
making$20,000/year;$237.50/month(i.e.,9.5% of
$30,000/12)foremployees making$30,000/year;and
$316.66/month(i.e.,9.5% of$40,000/12)foremployees
making$40,000/year:
 No penalty even if one or more employees obtain coverage on

state exchange. (Any such employee will not be eligible for a
premium tax credit.)

 Note that employees making $30,000/year or $40,000/year
may be unhappy that they are paying higher health insurance
premiums than lower-paid employees.

 Also, is there an issue with discrimination?
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Strategy 2: Offer minimum essential coverage
M inimizing C os ts --part-time employees; waiting period;

orientation period

 Maximize use of part-time (averaging less than 30 hours/week
(less than 130 hours/month)) employees.
– Bu tnote tha tthis lik ely w illdis qu a lify you from elig ibility for20 15

m ediu m -s ized em ployertra ns itionru le.
– Is this a practical solution?
– How will such a strategy impact employee morale/retention?
– Will there be adverse customer relations impact from such strategy (e.g.,

Darden)?
– Employment discrimination or ERISA § 510 claims possible?
– Part-time employees could purchase (subsidized) coverage on state

exchange.

 Use longest permissible eligibility waiting period.
– Maximum permissible eligibility waiting period is 90 da ys . (An employer also

may have a bona fide employment-based orientation period of up to 1 month,
but employer may face penalty if it fails to offer coverage to a new full-time
employee by first day of 4th full calendar month of employment.)

 Pay and Play penalty does not apply with respect to a full-time employee
during his or her eligibility waiting period.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --spouse and dependent
coverage

 Exclude spouse coverage if spouse has access to
coverage from own employer.

 Offer dependent/spouse coverage that is not
affordable.
– Pay and Play penalty only applies if employee’s

coverage is unaffordable.

 Charge dependent coverage based on size of
family.
– An employee with 3 children pays more than an

employee with 1 child.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --spouse and dependent coverage

 Dependents/spouse still will be able to get coverage on
state exchange.

– But individual taxpayer who claims person as a dependent
likely will not qualify for premium tax credit for dependent
because tax credit affordability for dependents also is
determined based on employee self-only coverage
threshold of 9.5%* of household income.

− However, there also may be no individual mandate penalty
because the individual mandate penalty exception for no
affordable coverage is based on 8% (indexed, i.e., 8.05% for
2015) of household income and the applicable lowest cost
fa m ily covera g e offered by the employer.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --higher premiums for higher-paid
employees

 In effect, higher-paid employees would subsidize lower-
paid employees.
– Not discriminating in favor of highly-compensated employees.

 How do you set the employee premium rate scale?
– At what management (or other) levels will premium rates

increase?

– How many levels of premiums will there be?

– How will strategy impact employee morale/retention?

– Is it preferable to just set rate at uniform $ amount for all, which
is over 9.5%* for lowest tier of employees (risking $3,000*
penalty just for them) but passes affordability test for others?

– Avoid discrimination.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --consumer driven health plans

 Offer a high deductible health plan (“HDHP”) with an
HSA (i.e., health savings account) allowing
employees to pay for out-of-pocket medical costs with
their self-funded HSAs.

– Employer contributions to HSAs will be taken into account
for purposes of meeting the 60% minimum value
threshold.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts — reference pricing; employer
incentives to forego employer coverage

 “Reference pricing” involves establishing a set price for a
single service (e.g., knee replacement) that is the ceiling
price for a plan’s payment of such service.
– Key issue is whether “balance billing” of patients results in out-of-

pocket expenses to be taken into account against ACA annual cost-
sharing limits.

 Employers should be careful with offering incentives to
employees to forego employer coverage.
– Pre-ta x“employer payment plans” will not comply with ACA

annual and preventative services requirements.

– Employer cannot otherwise discriminate or fail to offer sufficient
number of full-time employees health plan coverage
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Strategy 2: Offer minimum essential coverage

Minimizing Costs--w ellnes s prog ra m s

 Establish a wellness program whereby incentives are provided to
employees in the form of lower employee premium payments for
employees who engage in healthy behavior.
– IRS propos ed regu lations generally provid e,however,thatafford ability ofan

employer-s pons ored plan is d etermined by as s u ming eac hemployee fails
the requ irements ofany wellnes s program,otherthan a wellnes s program
related to tobac c o u s e.

 Many employers penalize workers for unhealthy behavior, e.g., by
generally providing for higher premiums for smokers, or higher
premiums for overweight employees who do not lose weight.
– But need to comply with applicable nondiscrimination regulations for

“participatory wellness programs” and “health-contingent wellness programs,”
as the case may be.

– A health contingent wellness program may be an “activity-only wellness
program” or an “outcome-based wellness program,” but both must provide
for a reasonable alternative standard under applicable regulations.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --wellness programs

 Create a healthy culture at work, e.g., provide healthy snacks
and healthy food in the cafeteria, and encourage exercise.

 Offer staff gym membership reimbursement, create walking
clubs, have friendly competitions to encourage a healthy lifestyle
for employees.

 Provide membership for employees in healthy-lifestyle programs
like Weight Watchers.

 A balanced lifestyle--proper diet, exercise and leisure time
(including vacation)--should lead to healthier (and more
productive) employees and reduced employees’ medical
utilization, which should lead to lower health insurance
premiums.

 Also, a healthy (and happy and committed) staff should incur
fewer sick days.

© 2014. Arnall Golden

Alternative Compliance Strategies

103



111

Strategy 2: Offer minimum essential coverage

M inimizing C os ts --accountable care organizations

 An employer may seek to join an accountable care
organization (“ACO”), which is a network of health care
organizations, hospitals and doctors that unite to provide
coordinated medical care to patients.
– Intent is to integrate, coordinate and be held accountable for an

individual’s health care, thus generating better medical outcomes at
lower cost.

 The health plan contracts with doctors and hospitals through an
ACO. The providers in the ACO are responsible for managing the
care of the health plan enrollees and are financially rewarded for
reduced costs.
– E.g., by (i) avoiding excessive care in the way of a treatment or

procedure (or more expensive hospital) that is not necessarily better, or
(ii) working to ensure that patients manage their conditions (by taking
their medications properly and returning for needed appointments).
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --private exchanges

 Large employers are not allowed to participate in the
state exchanges until 2017. In the interim, a large
employer may consider private exchanges.

– Various consultants are assisting companies with private
exchanges.

– What carriers are available? What plans? What
networks? What plan administration and other services
are provided?

– May particularly be good for handling Medicare-eligible
retiree coverage.
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --private exchanges
 A private exchange contracts group-specific rates with

participating insurers. Employers provide their
employees with money to purchase coverage under the
exchange.
– The employee picks a coverage level and insurance from the

available providers, based on the employee’s health needs, the
employer contribution, and risk tolerance.

– As employees shop exchanges, competition for their business
by insurers presumably will help keep health insurance costs
down.

– Use of a private exchange would lessen employer’s
administrative burden.

– But does private exchange qualify as employer-sponsored
coverage?

© 2014. Arnall Golden
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Strategy 2: Offer minimum essential coverage

M inimizing C os ts --professional employer
organizations (“PEOs” )

 PEOs can provide small- to medium-sized employers
an array of employee benefit programs and handle
payroll matters.

 PEOs also can take advantage of economies of scale to
obtain lower health insurance costs.
– By pooling employees of different employers in different

industries and geographic areas, a PEO offers insurers a
broad employee base, which can lead to better coverage
selections with lower premiums.

 Lawyer should look at your PEO contract to check that
the contract places employer mandate compliance
burden on PEO.
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Ta k e-a w a y Tips
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Tips to Prepare for the Employer
Mandate

1. Determ ine w hetheryou rcom pa ny is a na pplica ble la rg e
em ployers u bjectto the em ployerm a nda te.

 Is your company a member of a group of companies under
common control or an affiliated service group?

– For this purpose, entire such group is counted.

 Identify for each month in 2014, your full-time employees
(those working 30 or more hours per week (130 hours per
month) and your FTEs (based on 120 hours per month = 1
FTE).

– This also is necessary if you are subject to the employer mandate
and use the look-back safe harbors for determining full-time
employees.

– Also identify your seasonal workers and their period of
employment.

– N ote thatfor2015,you c an d etermine applic able large employer
s tatu s by referenc e to a period ofatleas t6 c ons ec u tive c alend ar
months in 2014,ratherthan the entire 2014 c alend aryear.

© 2014. Arnall Golden
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Tips to Prepare for the Employer
Mandate (cont’d)

2. Determ ine extentto w hich you rcom pa ny w a nts to pa y orpla y.

 Identify your full-time employees subject to potential penalty.

– If you have variable hour and seasonal employees, determine if you want
to use the look-back safe harbors for determining full-time employees.

– Consider restructuring workforce prospectively to more part-time
employees. But beware of (i) disqualifying eligibility for 2015 medium-sized
employer transition rule and (ii) laying groundwork for ERISA § 510 lawsuit.

 Analyze the cost of offering minimum essential coverage vs. not
offering such coverage (Penalty (a)).

 Analyze the cost of offering minimum essential coverage that is
affordable and provides minimum value, and extent to which you
will offer such coverage.

– Analyze and estimate penalties (Penalty (b)) and costs of offering
affordable coverage for different 9.5%* employee wage level cutoffs. (Ris k
analys is oflikelihood ofc red it-eligible employees goingto an exc hange.)

– Remember penalties apply on a separate company-by-company basis for a
controlled group.

– Establish and price spouse and dependent coverage.

– Confirm that your coverage provides minimum value.© 2014. Arnall Golden
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Tips to Prepare for the Employer
Mandate (cont’d)

3. Be dilig ent; be prepa red--do notdela y.

 Evaluate company group health plan coverages to determine
whether they provide minimum value and to determine your
cost of employee affordability.

– Discuss with insurance brokers and engage consultants and
experts, as appropriate.

 Keep in mind labor relations, other benefits, and business
issues when determining what coverage to offer.

 Timely amend your group health plan and address open
enrollment for the employees (and spouse and dependents) to
whom you choose to offer coverage.

 Focus on implementing recordkeeping requirements for future
reporting and disclosure requirements.
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2012

2012
 Provide Su m m a ry ofBenefits a nd Covera g e (“SBC”)

effective Sept. 23, 2012.

 Effective Sept. 23, 2012, notice of material modification that
would affect content of SBC must be provided at least 60
days before modification is effective.

 Value of employer health coverage must be reported on W-2
for 2012 calendar year. (2013 for employers with less than
250 W-2s).

 Payment of Patient-Centered Outcomes Research Institute
Fee (the “PCORI Fee”) of $1 multiplied by the average
number of people covered under health insurance plan.
(Fee applies for plan years ending after Sept. 30, 2012.)

© 2014. Arnall Golden
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2013

2013
 Healthcare flexible spending account contributions by employees

limited to $2,500.

 PCORI Fee of $1 x average number of people covered under
health insurance plan went up to $2.

 Medicare Part D subsidy terminated.

 Employers must provide notice of coverage options available
through the state’s Health Insurance Marketplace by October 1,
2013, and at the time of hire for subsequent hires (within 14 days
of start date for 2014 hires).

 Medicare payroll tax increased from 1.45% to 2.35% for individuals
with wages greater than $200,000 ($250,000 for joint filers).

 Phase-in of no annual limit on essential health benefits increased
to $2M (for plan years beginning on or after Sept. 23, 2012).

© 2014. Arnall Golden
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2014

2014
 Individual mandate becomes effective.

 State insurance exchanges open to individuals.

 No pre-existing condition exclusions for any participants.

 No annual limit on essential health benefits.

 No eligibility waiting period in excess of 90 days.

 Insured plans may not discriminate in favor of highly-
compensated employees. (N ote: Regu lations have plac ed
ru le on hold .)

 Employers with more than 200 employees must
automatically enroll full-time employees. (N ote:
Req u irementtemporarily on hold .)
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2014 (cont’d)

2014 (cont’d)
 Annual cost-sharing limits imposed on in-network essential

health benefits for large employer plans: $6,350 for self-only
coverage and $12,700 for any other coverage.

 Level of penalties/incentives for wellness programs
(previously 20%) may be up to 30% of cost of coverage.
(N ote: Regu lations may rais e to 50% .)

 Grandfathered plans must allow adult dependent children (up
to age 26) to enroll in health plan if plan offers dependent
coverage.

 New transitional reinsurance fee based on covered lives
($5.25 per mo./$63.00 per year). (Fee is intended to stabilize
premiums in individual market during first 3 years (2014-
2016).)

 PCORI fee increase to $2.08 x average number of people
covered under health insurance plan.

© 2014. Arnall Golden
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2014 (cont’d)

2015

 Employer mandate enforcement and reporting takes
effect for applicable large employers beginning January
1, 2015 (subject to certain transition rules for 2015).

 Annual cost-sharing limits imposed on in-network
essential health benefits for large employer plans:
$6,600 for self-only coverage and $13,200 for any other
coverage (except for HDHPs, limits for which will be
$6,450 and $12,900, respectively).

 Transitional reinsurance fee based on covered lives
reduced to $3.67 per mo./$44.00 per year.

© 2014. Arnall Golden
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For more information:

© 2014. Arnall Golden Gregory LLP

W a rrenE. K ing s ley,Pa rtner
Atlanta Office
warren.kingsley@agg.com

404.873.8636

Dou g la s A. Sm ith,OfCou ns el
Atlanta Office
douglas.smith@agg.com

404.873.8796
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How to Ha ve a nEffective
Ba ck g rou nd Screening Prog ra m

Presented by: Montserrat Miller and Henry Chalmers

2

FCRALitig a tion

Cla s s a ctions ettlem ents forFCRAviola tions inclu de:

 $3 million settlement – retail operation

 $2.5 million settlement – restaurant chain

 $2.75 million settlement – trucking company

 $4.4 million settlement – different trucking company

 $8 million settlement – credit bureau

 $18.6 million settlement – background screening
company

© 2014. Arnall Golden Gregory LLP
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W ha tis the FCRA?

 Consumer protection statute enacted
in the 1970s which requires consumer
reporting agencies, such as credit
bureaus and background screeners,
that provide information to creditors,
insurers, employers and others to
operate in an environment of
confidentiality, accuracy and
legitimate use of data. (15 U.S.C. §
1681)

 Applies to consumer reports,
consumer reporting agencies, users
of consumer reports and furnishers of
data.

© 2014. Arnall Golden Gregory LLP
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Cons u m erReports

 Consumer reports can include items such as – credit, criminal history, drug testing,
education, employment verification and public record information.

 Reports regarding a person’s credit worthiness, credit standing, credit capacity,
character, general reputation, personal characteristic, and mode of living can be
consumer reports for purposes of the FCRA.

 Consumer reports can be used – in whole or in part – for the purpose of serving as
a factor in establishing a consumer’s eligibility for:

 Credit or insurance to be used primarily for personal, family, or household
purposes;

 Employment;
 Or other purpose as authorized in the permissible purposes section of the FCRA

and this can include with the individual’s consent, tenancy or in connection with
a determination of the consumer’s eligibility for a license or other benefit granted
by a governmental authority which is required by law to consider financial
responsibility or status.

© 2014. Arnall Golden Gregory LLP
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Enforcem ent

 Two federal “cops on
the beat”
– Federal Trade

Commission

– Consumer Financial
Protection Bureau

 State analogs

 Litigation

© 2014. Arnall Golden Gregory LLP
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Ins u ra nce

 Employers
– EPLI policies

– GL policies

 Staffing companies
– PL policies

 CRA’s
– PL policies

– E&O policies

 Cyber policies

© 2014. Arnall Golden Gregory LLP
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The FCRAa nd Em ploym ent

 Use of a CRA v. in-house
background checks

 Hiring a background screener

– Contracts

– Templates

– Certifications

– Indemnification

– Matrix (job related and
consistent with business
necessity)

– Reports (arrest versus
convictions, 7 years, GCIC
reports and healthcare
organizations)

© 2014. Arnall Golden Gregory LLP
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Frequ entSou rces ofLitig a tion

 Disclosure and Authorization
– Stand-alone document

– Consent

 Notice of providing consumer report

 Adverse Action
– Pre-adverse action (consumer report and summary of rights)

– Adverse action

 File disclosures

 Disputes and reinvestigations

© 2014. Arnall Golden Gregory LLP
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Bes tPra ctices
• Blanket prohibitions

• Use of arrest records

• Matrix – job related and consistent with business
necessity

• Written corporate policy which includes
termination for misrepresentations or fraudulent
statements and a “preexisting written policy” that
disqualifies individuals with certain criminal
convictions from employment, per 15 U.S.C. §
1681a(y)(1)(B)(ii)

• Job applications – don’t ask about arrest and
convictions

• Job posting –don’t list criminal convictions as a
prohibition in a job posting

• Online applications – OK but don’t lose sight of
FCRA requirements if using a CRA

© 2014. Arnall Golden Gregory LLP
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Cla s s ActionLifecycle

 Complaint

 Answer and Motion to Dismiss

 Discovery

 Motion for Class Certification

 Motion for Summary Judgment

© 2014. Arnall Golden Gregory LLP
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Res ou rces

 The Fair Credit Reporting Act (15 U.S.C. § 1681)

 40 Years of Experience with the Fair Credit Reporting
Act, An FTC Staff Report with Summary of
Interpretations (July 2011)

 EEOC Enforcement Guidance on the Consideration of
Arrest and Conviction Records in Employment
Decisions Under Title VII of the Civil Rights Act (No.
915.002, April 2012)

 Using Consumer Reports: What Employers Need to
Know (FTC publication)

 Background Checks: What Employers Need to Know
(FTC and EEOC publication)

© 2014. Arnall Golden Gregory LLP
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Res ou rces

 AGG Checklist

 AGG blog on background screening and immigration
compliance issues at:
www.immigrationcomplianceinsights.com

© 2014. Arnall Golden Gregory LLP
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Form ore inform a tion:

© 2014. Arnall Golden Gregory LLP

M onts erra tM iller,Pa rtner
Washington, DC Office
montserrat.miller@agg.com

202.677.4038 

Henry Cha lm ers ,Pa rtner
Atlanta Office
henry.chalmers@agg.com

404.873.8646
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How to Identify the Expa nding
Requ irem ents forG overnm ent
Contra ctors (a nd Identify ifYou Are
One inthe Firs tPla ce)

Presented by: Tenley A. Carp and Ashley S. Kelly

2

Why Become a Government
Contractor?

 $$$$$

 U.S. government is the world’s largest customer

 Government frequently buys in very large volumes and over a long
period of time

 Laws set aside all or part of many contracts for women-owned
businesses, small businesses, minority-owned businesses, and
other firms the government wants to support

 Government sales are conducted in an open environment where
there are many rules to ensure that the process is fair

 Having the U.S. government as a customer gives your business a
stamp of approval

 $$$$$

© AGG LLP 2014
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Additional Burdens

BUT . . .

There is m ore to being a g overnm ent
contra ctortha nju s tm ore $$$$$

© AGG LLP 2014
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Additional Burdens

BUT . . .

G overnm entcontra ctors a re s u bjectto
m a ny em ploym entla w s overa nd a bove

thos e a pplica ble to a llem ployers

© AGG LLP 2014
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Applicable Laws

 Executive Order 11246 – Affirmative Action (and Amendment)

 Vietnam Era Veterans’ Readjustment Assistance Act

 The Contract Work Hours & Safety Standards Act

 The Copeland “Anti-Kickback” Act

 The Davis-Bacon & Related Acts

 The McNamara-O’Hara Service Contract Act

 The Walsh-Healey Public Contracts Act

 Executive Order 13658 – Minimum Wage for Federal Contractors

 Executive Order 11478 – Gender Identity Not a Ban to Federal
Employment

 Executive Order 13673 – Fair Pay & Safe Workplaces

© AGG LLP 2014
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Potential Sanctions for Violations

 Conciliation agreements

 Damages, including backpay, frontpay, liquidated and
compensatory damages

 Setoff/delayed payment of monies owed

 Suspension of government contract or even debarment

 Civil monetary penalties in cases of serious or willful
conduct

© AGG LLP 2014
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Executive Order 11246

W ho is Covered?

• Employers with federal contracts or subcontracts > $10K or that will (or
can reasonably be expected to) be > $10K in any 12-month period

• Contracts may be for the purchase, sale or use of personal property,
nonpersonal services, or both

• Exempt from the Executive Order:

– Contracts not exceeding $10K

– Contracts for indefinite quantities, unless the purchaser has reason to
believe that the cost in any one year will be > $10K

– Contracts for work that is performed outside the U.S. by employees who
were not recruited in the U.S.

© AGG LLP 2014
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Executive Order 11246

Ba s ic Provis ions /Requ irem ents

 Covered contractors and subs must refrain from discrimination and take steps to
ensure that applicants and employees receive equal employment opportunity
regardless of race, color, religion, sex, and/or national origin.

 Employers may not make distinctions based on race, color, religion, sex or national
origin in recruitment or advertising efforts, employment opportunities, wages, hours,
job classifications, seniority, retirement ages, or job fringe benefits such as employer
contributions to company pension or insurance plans

 Nonconstruction (supply and service) contractors and subs that employ 50 or more
persons and satisfy at least one of four additional criteria (e.g., having a federal
contract of $50K or more) must develop written affirmative action programs for each
establishment

 Enforced by Office of Federal Contract Compliance Programs

© AGG LLP 2014
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Affirmative Action Plans

 Central premise underlying AAPs = absent discrimination, a
contractor's workforce will reflect the gender, racial & ethnic profile of
labor pools from which the contractor recruits and selects

 Requirements:

– Organizational profile

– Job group analysis

– Placement of incumbents in job groups

– Determining availability

– Comparing incumbency to availability

– Placement goals

• Significant ongoing recordkeeping and compliance requirements (e.g.,
applicant tracking)

© AGG LLP 2014
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Vietnam Era Veterans’ Readjustment
Assistance Act

Ba s ic Provis ions /Requ irem ents

 Contractors and subs must take steps to employ and promote
qualified Vietnam era, special disabled, recently separated, and
other protected veterans

 Contractors and subs must refrain from discrimination in
employment against protected veterans

 Contractors and subs must make reasonable accommodations for
the known physical or mental limitations of qualified individuals with
disabilities, unless providing an accommodation would create an
undue hardship and must ensure that no one attempts to intimidate
or discriminate against any individual for filing a complaint under
§4212

© AGG LLP 2014
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Vietnam Era Veterans’ Readjustment
Assistance Act

W ho is Covered?

 Employers w/federal contracts or subcontracts for $25K or more for
the purchase, sale or use of personal property, nonpersonal
services, or both (“nonpersonal services" includes construction)

 Exempt from §4212:

– Contracts for less than $25K

– Contracts for indefinite quantities, unless the purchaser has reason to
believe that the cost in any one year will be $25K or more

– Contracts for work that is performed outside the U.S.

– Contracts with state or local governments, except for specific
government entity that participates in work on or under the contract

© AGG LLP 2014
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The Contract Work Hours & Safety
Standards Act

W ho is Covered?

 Contractors and subs w/federal service contracts & federally
funded & assisted construction contracts > $100K

 Exempt contracts:

– Transportation by land, air, or water

– Transmission of intelligence

– Purchase of commercially available supplies, materials, or
articles

– Work required to be done IAW Walsh-Healey Public Contracts
Act

© AGG LLP 2014
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Contract Work Hours & Safety
Standards Act (c ont’d )

Ba s ic Provis ions /Requ irem ents

 Act requires contractors and subs with covered
contracts to pay laborers & mechanics 1 ½ times basic
rate of pay for hours worked > 40/wk

 Prohibits unsanitary, hazardous, or dangerous working
conditions in construction industry on federal and
federally financed & assisted projects

© AGG LLP 2014
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The Copeland “Anti-Kickback” Act

W ho is Covered?

 Contractors and subs performing on any federally
funded or assisted contract for the construction,
prosecution, completion or repair of any public building
or public work, except contracts for which the only
federal assistance is a loan guarantee

 Applies even where no labor standards statute covers
the contract

© AGG LLP 2014
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The Copeland “Anti-Kickback” Act

Ba s ic Provis ions /Requ irem ents

 Precludes contractor or subs from inducing an
employee to give up compensation to which he is
entitled under an employment contract

 Requires contractor and subs to submit a weekly
statement of wages paid to each employee performing
on covered work during the preceding payroll period

 Regulations list payroll deductions that are permissible
without approval of the Secretary of Labor and
deductions that require the consent of the Secretary of
Labor

© AGG LLP 2014
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The Davis Bacon & Related Acts

W ho is Covered?

 Contractors and subs performing on federally funded or
assisted contracts in excess of $2K for the construction,
alteration, or repair (including painting and decorating)
of public buildings or public works

© AGG LLP 2014
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The Davis Bacon & Related Acts

Ba s ic Provis ions /Requ irem ents

 Contractors and subs performing on federal contracts or federally assisted
contracts in excess of $2K pay their laborers and mechanics not less than
the prevailing wage rates and fringe benefits (as determined by the
Secretary of Labor) for corresponding classes of laborers and mechanics
employed on similar projects in the area

 Apprentices and trainees may be employed at < than predetermined rates

 Apprentices must be employed pursuant to an apprenticeship program
registered with the DOL or with a state apprenticeship agency recognized
by the DOL

 Trainees must be employed pursuant to a training program certified by
DOL

© AGG LLP 2014
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The McNamara-O’Hara Service Contract Act

W ho is Covered?

 Contracts entered into by federal and DC agencies where the principal purpose of the contract is to

furnish services in U.S. through use of "service employees"

 Statutory exemptions:

– Contracts for construction, alteration, and/or repair of public buildings or public works, including

painting and decorating (contracts covered by Davis-Bacon Act)

– Work required by IAW provisions of the Walsh-Healey Public Contracts Act

– Contracts for transporting freight or personnel where published tariff rates are in effect

– Contracts for furnishing services by radio, telephone, telegraph, cable companies

– Contracts for public utility services

– Employment contracts for direct services to a federal agency by an individual

– Contracts for operating postal contract stations for the U.S. Postal Service

– Services performed outside the U.S.

– Contracts exempted by the Secretary of Labor in special circumstances because of the public

interest or to avoid impairment of government business

© AGG LLP 2014
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The McNamara-O’Hara Service Contract Act

Ba s ic Provis ions /Requ irem ents

 Requires contractors and subs performing services on contracts >
$2,500 to pay service employees in various classes no less than
the wage rates and fringe benefits found prevailing in the locality or
rates (including prospective increases) contained in predecessor
contractor's collective bargaining agreement

 For contracts = or > $2,500, contractors required to pay federal
minimum wage of $7.25 per hour per FLSA (Jul 24, 2009) but EO
13658 will make this $10.10 per hour as of Jan. 1, 2015

 Employers must notify employees working in connection with the
contract of the compensation due them under the wage and fringe
benefits in the contract

© AGG LLP 2014
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The Walsh-Healey Public Contracts Act

Ba s ic Provis ions /Requ irem ents

 Covered contractors must pay employees on contracts at the federal
minimum wage of $7.25 per hr ($10.10 beginning Jan. 1, 2015)

 Employers may pay special lower rates to apprentices, students in
vocational education programs and disabled workers if they obtain special
certificates from the DOL

 Employees must be paid 1 1/2 times rate of pay for hours worked > 40/wk

 Act prohibits employment of youths under 16 and convicts unless persons
are paroled, pardoned, or discharged from prison or participating in work-
release program

 Unlawful to carry out contract work under working conditions that are
unsanitary, hazardous, or dangerous to health & safety of employees

© AGG LLP 2014
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The Walsh-Healey Public Contracts Act

W ho is Covered?

 Contractors with contracts > $10K for the manufacturing or furnishing of materials, supplies, articles, or

equipment to the U.S. government or DC

 Employees who produce, assemble, handle, or ship goods under these contracts

 Does not apply to executive, administrative, & professional employees or to outside salespersons

exempt from minimum wage & overtime provisions of FLSA -- nor does it apply to certain office and

custodial workers

 Certain contracts not covered by Act:

– Purchases of commercial materials, supplies, articles, or equipment

– Purchases of perishables

– Purchases of agricultural products from original producers

– Contracts made by the Secretary of Agriculture for purchase of agricultural commodities

– Contracts for public utility services & certain transportation & communication services

– Supplies made outside U.S. (including Puerto Rico) or Virgin Islands

© AGG LLP 2014
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Executive Order 13658 –
Minimum Wage for Federal Contractors

 Effective January 1, 2015, minimum wage for federal
contractors will be $10.10 per hour

 Workers who are entitled to the $10.10 wage:

– Employees who are entitled to the FLSA minimum wage

– Service employees who are entitled to prevailing wages
under the SCA

– Laborers and mechanics who are entitled to prevailing
wages under the DBA

© AGG LLP 2014
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Amendments to EO 11478 & 11246

 EO 11478 – Adds Gender Identity to EEO for Federal
Employment

 EO 11246 – Adds Sexual Orientation and Gender
Identity to EEO Requirements for Government
Contractors

 Time to Amend any Affirmative Action Plans and
Employment Handbooks

© AGG LLP 2014
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Executive Order 13673 –
Fair Pay & Safe Workplaces

 Requires disclosure of certain labor & employment law
violations

 Requires disclosure to employees and independent
contractors of hours and other pay-related information

 Prohibits contractor use of pre-dispute arbitration
agreement for certain employment related disputes

© AGG LLP 2014
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For more information:
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Tenley A. Ca rp,Pa rtner
Washington, DC Office
tenley.carp@agg.com

202.677.4066

As hley S. K elly,Pa rtner
Atlanta Office
ashley.kelly@agg.com

404.873.7020
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How to Ha ndle Execu tive Neg otia tions
From M a rria g e to Divorce

Presented by: Henry M. Perlowski and Megan E. Poitevint

2

Key Dynamics In Any Executive Negotiation

1. Leverage
o Is anyone playing hard to get?

o Should they be?

o Who needs this more?

2. Timing
o Who wants to move faster?

3. Finances
o Who’s more comfortable?

© 2014. Arnall Golden Gregory LLP
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If You Are The Executive

1. Leverage is everything, but needs to be used judiciously

2. Understand your time horizon

3. Understand the company’s level of sophistication

4. Understand the company’s time horizon generally and
specifically as to you

5. Understand whether you are fungible (look yourself in
the mirror)

© 2014. Arnall Golden Gregory LLP
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The Executive’s Big Picture Concerns

1. Security versus Flexibility
o Do you even want a contract in the first place?

o Shorter versus longer term?

o Severance versus lock down non-competition provisions?

2. Equity versus Compensation
o Are you willing to bet on yourself? Can you?

o Can the proverbial rug be pulled out at any time?

o Do you really have a binding commitment?

3. Governance Structure
o Do you know what you are walking into?

o Do you need a seat on the Board?

© 2014. Arnall Golden Gregory LLP
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Negotiating Compensation/Equity

1. Pigs get fat, hogs get slaughtered …

2. Seriously, the Executive should focus on the following:
o Base salary protection (“increase, but shall not decrease …”)

o Clear bonus entitlement with defined bonus plans, particularly
the individual components

o Clear vesting provisions on equity

o Clear forfeiture provisions on equity

o Equivalence between severance and restrictive covenants
(“garden leave”)

© 2014. Arnall Golden Gregory LLP
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If You Are The Company

1. For a new hire:
o Is there a non-competition covenant in place?

o Have you vetted other contractual and legal risks?

o Have you vetted how the current employer may react?

2. For a current hire:
o Is there a non-competition covenant in place? If not, do you

need one?

o Is the executive part of a broader strategic decision/direction?

o Have you paid real attention to succession?

o Have you paid attention to governance rules that impact the
relationship?

© 2014. Arnall Golden Gregory LLP
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If You Are The Company

3. How flexible are you?
o Need to move fast?

o Is there any advantage to moving slowly?

4. Compensation
o Stock/equity?

o Skin in the game motivation?

o Do the relative priorities/timing align?

o Severance versus restrictive covenants?

o Severance versus flexibility?

© 2014. Arnall Golden Gregory LLP

8

For Both Sides

1. What is the context of the negotiation?
o Is this the first contract?

o Standard renewal or a more contentious situation?

o Is the negotiation part of a larger event, e.g., a deal? A
separation event?

o Is a deal anticipated in the near term?

2. Not every point matters (really)
o Understand what points are really negotiable

o Prioritize your points based on context

o Be credible at all times

3. Consider whether counsel is needed (probably)
o Let lawyers negotiate lawyer points

o Negotiate the key business points directly with your counterpart

© 2014. Arnall Golden Gregory LLP

135



9

Covenants Not to Compete

1. Was the contract executed on or after May 11, 2011?

o With the “new law,” Georgia has become more employer-
friendly.

o If you are the Company, you may have more trouble hiring from
a competitor.

o If you’re the Executive, you may have more trouble moving.

o Courts can “blue pencil” or modify overly broad covenants not to
compete.

o Not an excuse to be sloppy. Tie the non-compete to real
concerns. Be specific. Length of term and scope of prohibited
territory are critical.

© 2014. Arnall Golden Gregory LLP
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Covenants Not to Compete (cont.)

2. Was the contract executed before May 11, 2011?

o The “old law” is far more favorable to employees.

o If you are the Company, you may have more flexibility to hire
from a competitor.

o If you are the Executive, you may have more ability to move.

o If you are in the medical industry or another profession, the
Court may scrutinize the non-compete differently — you are
presumed to have equal bargaining power.

© 2014. Arnall Golden Gregory LLP
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Negotiating the Divorce

1. Be realistic … divorce is reasonably likely

2. “Cause”
o If you are the Company, give yourself room (“within its sole

discretion”)

o Negotiate “qualifiers”, e.g., “material”, “willful”, “causes economic
harm”

o Negotiate “notice and cure” provisions for the most likely
“Cause” events

3. “Good Reason”
o The counterpart to “Cause”

o The Executive’s way to protect his/her benefit of the bargain

© 2014. Arnall Golden Gregory LLP
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Negotiating the Divorce (cont.)

4. Change in control scenarios
o As the Company, do you need to lock down management for the

near term?

o Similarly, do you commit to “protecting” the executives vis-à-vis
the prospective buyers?

5. Change in control provisions
o Severance trigger – at the transaction versus negative events

following a post-transaction window

o Additional “security” can be negotiated in the deal post CIC with
the buyer

o Need for separate management counsel for seller executives

© 2014. Arnall Golden Gregory LLP
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6. Dispute resolution provisions
o Arbitration versus litigation – costs are (almost) everything

o Fee shifting – the double-edged sword

o Choice of law and jurisdiction – more important than you think

© 2014. Arnall Golden Gregory LLP

Negotiating the Divorce (cont.)

14

The Rest …

Don’t Sweat It – Focus on What is Important

© 2014. Arnall Golden Gregory LLP
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For more information:

© 2014. Arnall Golden Gregory LLP

Henry M . Perlow s k i,Pa rtner
Atlanta Office
henry.perlowski@agg.com

404.873.8684

M eg a nE. Poitevint,As s ocia te
Atlanta Office
Megan.poitevint@agg.com

404.873.8164

All rights reserved. This presentation is intended to provide general information on various regulatory and legal
issues. It is NOT intended to serve as legal advice or counsel on any particular situation or circumstance.
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How to Prepare for the Explosion of
Employee Whistleblower Claims
Presented by: Ashley S. Kelly, Robert F. Dow, and Jennifer L. Shelfer

Who is a Whistleblower?

2© 2014. Arnall Golden Gregory LLP
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Who is a Whistleblower?

§ Category of persons protected by statute
§ Not a personal griping session
§ Complaints about fraud, abuse, unsafe

conditions, violations of law, etc.
§ Receives certain employment protections,

including protection from retaliation, right
to reinstatement, back pay, sometimes
more

3© 2014. Arnall Golden Gregory LLP

Georgia Whistleblower Protection

§ O.C.G.A. § 45-1-4
§ Fairly Limited
§ Designed to eliminate fraud, waste, and

abuse in state programs
§ Applies only to public employees who

disclose violation of law constituting fraud,
waste, and abuse to a supervisor or
government agency

4© 2014. Arnall Golden Gregory LLP
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Georgia Whistleblower Protection

§ O.C.G.A. §§ 23-3-122(l) & 49-4-168.4
§ State False Claims Act Protection
§ Includes both a whistleblower component

and a qui tam component
§ Applies to Medicaid and all false claims

for payment submitted to state or local
government for payment

5© 2014. Arnall Golden Gregory LLP

Other States’ Whistleblower Laws

§ Whistleblower statutes vary greatly by state
§ Some (e.g., South Carolina) apply only to public

employees
§ Others (e.g., Florida) apply to all employers and prohibit

any retaliatory action against an employee who
discloses or threatens to disclose to a governmental
agency any unlawful activity or who refuses to
participate in such unlawful activity

6© 2014. Arnall Golden Gregory LLP
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OSHA Whistleblower Protection

§ Alphabet Soup of Whistleblower Protection
§ OSHA administers employee protection or

whistleblower provisions of 17 statutes
§ All designed to protect public at large and usually

industry-specific. For example:
– STAA (Surface Transportation Assistance Act) protects

whistleblowers who report concerns regarding commercial
motor vehicle safety, health, and security, etc.

– PSIA (Pipeline Safety Improvement Act) protects owners or
operators of pipeline facilities, contractors, and subs for
reporting violations of federal law regarding pipeline safety

7© 2014. Arnall Golden Gregory LLP

The Federal False Claims Act

§ A different type of whistleblower
§ The False Claims Act permits private lawsuits and

potentially lucrative rewards for blowing the whistle on
fraud against the government

§ Typically affects healthcare arena (fraud against
Medicare/Medicaid) but also affects government
contracting and any arena where a request for payment
can be presented to the government

§ Separate cause of action for retaliation against an
employee whistleblower; provides for double backpay,
among other damages

8© 2014. Arnall Golden Gregory LLP
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Dodd-Frank Act (July 2010)

§ The Dodd-Frank Wall Street Reform and Consumer
Protection Act

§ Reaction to massive scandals in financial industry
§ Most provisions of the Act aimed at financial industry;

but whistleblower rules are much broader
§ Modeled after IRS whistleblower program started in

2006
§ Created the “Office of the Whistleblower” in 2011

9© 2014. Arnall Golden Gregory LLP

Dodd-Frank Whistleblower Rules

§ Adopted by SEC to implement the Dodd-Frank
Whistleblower provisions

§ The Dodd-Frank Whistleblower provisions are among
the most far-reaching changes enacted by the Act, and
could have unpredictable effects

§ SEC Chairman Mary Schapiro commented, “Too many
people remain silent in the face of fraud,” and the new
rules “are intended to break the silence of those who
see a wrong.”

10© 2014. Arnall Golden Gregory LLP
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The Whistleblower Bounty

§ A bounty paid to a whistleblower who voluntarily
provides “original information” about a possible federal
securities law violation that has occurred, is ongoing, or
is about to occur

§ 10 to 30 percent of any monetary sanctions collected if
they exceed $1 million

§ A whistleblower will become eligible for an award by:
– voluntarily providing information not previously known to SEC
– that leads to a successful enforcement action
– in which the SEC or authorities obtain monetary sanctions

totaling more than $1 million

11© 2014. Arnall Golden Gregory LLP

Whistleblower Fun Facts
§ Number of whistleblower complaints received by the

SEC in FY 2013:
– 3,238

§ Balance of SEC’s Investor Protection Fund:
– $452 Million

§ Largest single whistleblower payout to date:
– $30 Million

§ 41% of workers surveyed said they have seen
misconduct in the workplace

§ 21% of workers who reported misconduct say they
experienced retaliation

12© 2014. Arnall Golden Gregory LLP
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Limitations on Dodd Frank
Whistleblower Claims
§ Time Limit for Complaint – No more than 6 years after

the violation; or 3 years after facts material to claim are
known or should have been known by the employee but
in no event more than 10 years after the violation.

§ Must be Original Information—independent knowledge
or analysis that is not already known to the SEC,
derived from hearing, government report or audit, or
investigation, or derived from media.

§ Certain Whistleblowers Excluded—including certain
officers, directors, auditors, compliance folks.

13© 2014. Arnall Golden Gregory LLP

The SEC is Serious About Enforcement

“The Dodd-Frank Act also provided the SEC with expanded
authority to protect whistleblowers by bringing enforcement actions
against companies that retaliate against whistleblowers for reporting
misconduct. And, last week, we exercised that authority for the first
time when we brought an action against a company for retaliating
against a whistleblower who reported a possible securities violation
to the Commission. We take any retaliation against whistleblowers
very seriously and will continue to aggressively take action
whenever companies attempt to stifle, deter, or punish efforts to
expose wrongful conduct.”

Mary Jo White, SEC Chair, speech 6/23/14

14© 2014. Arnall Golden Gregory LLP
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Dangerous Employment-Confidentiality
Agreement Provisions

§ New SEC rule under Dodd-Frank makes it a violation to
“take any action to impede an individual from
communicating directly with the Commission staff about
a possible securities law violation, including enforcing, or
threatening to enforce, a confidentiality agreement”

§ The Staff has stated that it considers requiring
employees to sign an agreement impeding them from
reporting to the SEC a violation of this rule

§ The Staff has stated they will go after management and
lawyers for using such provisions

15© 2014. Arnall Golden Gregory LLP

Sarbanes-Oxley
Whistleblower Provisions

16© 2014. Arnall Golden Gregory LLP
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Section 806
Who is Potentially Liable?
Who is Potentially Liable?

§ Officers
§ Employees
§ Contractors
§ Subcontractors
§ Agents

17© 2014. Arnall Golden Gregory LLP

Section 806
What Actions are Protected?

§ Providing information or otherwise assisting in an
investigation OR

§ Filing, testifying, participating in or otherwise assisting in a
proceeding that is

– filed or

– about to be filed (with any knowledge of the employer)

18© 2014. Arnall Golden Gregory LLP
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Section 806
What Investigations Are Covered?

Investigations involving violations of:
§ Federal criminal law involving securities fraud, mail

fraud, bank fraud, or wire, radio and television fraud
§ SEC rules or regulations; or
§ Federal law relating to fraud against shareholder

19© 2014. Arnall Golden Gregory LLP

Section 806
Blowing the Whistle - To Whom?

§ Federal regulatory or law enforcement agency
§ Any member or committee of Congress
§ Persons working for the employer:

– Supervisory authority over employee
– Authority to investigate, discover, or terminate misconduct

20© 2014. Arnall Golden Gregory LLP
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Section 806
What Retaliation is Prohibited?

§ Employer may not:
– Discharge
– Threaten
– Demote
– Harass
– Suspend

§ In any other manner discriminate against an
employee in terms and conditions of employment

§ Because of any lawful act done by the employee in the
whistleblowing

21© 2014. Arnall Golden Gregory LLP

Section 1107
Criminal Penalties - Overview

§ Very broad application
§ Protection for providing to any law enforcement officer,

any truthful information relating to any federal offense
§ Applies to public and private companies
§ Whistleblowing of violations of any federal law
§ Employers and their agents may face:

– Fines up to $500,000 ($250,00 for individuals)
– Imprisonment up to 10 years

22© 2014. Arnall Golden Gregory LLP
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Private Sector Whistleblower Protection

§ Lawson v. FMR
– Recent decision by the Supreme Court
– Recognizing that employees of private companies

are protected by the whistleblower provisions of
Sarbanes-Oxley

– Some previously thought that only employees of
public companies blowing the whistle on fraud that
might harm public investors were covered

– Two employees terminated after reporting fraud
relating to mutual funds they provided services for

23© 2014. Arnall Golden Gregory LLP

Private Sector Whistleblower Protection

§ Lawson v. FMR
– The employees sued under Sarbanes-Oxley
– The statute: “No [public] company . . . or any officer,

employee, contractor, subcontractor, or agent of such
company, may . . . [retaliate against a whistleblower
employee].” 18 U.S.C. § 1514A.

– The employers argued that the statute only applied to
public companies, but the employees contended they
were contractors of a public company because they
provided services to the publicly-traded mutual funds

24© 2014. Arnall Golden Gregory LLP
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Private Sector Whistleblower Protection

§ Lawson v. FMR
– The employers got creative
– The Up in the Air defense
£ Employers argued that a contractor of a public

company did not mean any contractor, just
contractors hired to retaliate against
whistleblowers

– The Nanny Defense
£ Employers argued that if private employees are

covered, it means the nanny and the gardener will
be protected as whistleblowers

25© 2014. Arnall Golden Gregory LLP

Private Sector Whistleblower Protection

§ Lawson v. FMR
– Majority of the

Supreme Court not
swayed

– Plain language
includes contractors
of public companies,
which will often mean
privately-held
companies

– Up in the Air was
fiction

26© 2014. Arnall Golden Gregory LLP
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Preparing for a Whistleblower Complaint
Do’s and Don’ts

§ Develop and maintain a vigorous compliance program
– Effective internal compliance programs are most valuable

prophylactic measures
– “Culture of compliance”

§ Implement and Enforce a Whistleblower Policy
– How to report?
– How to handle/respond?
– Facilitate disclosures/make it safe to report
– Internal process to accepting, screening, and documenting

complaints

27© 2014. Arnall Golden Gregory LLP

Responding to a Whistleblower Complaint
Do’s and Don’ts

§ Promptly report allegations to General Counsel, Office
of Compliance, or Senior Management

§ Maintain appropriate levels of confidentiality
– Who needs to know?
– More importantly, who doesn’t?
– Confidentiality helps defeat retaliation claims

28© 2014. Arnall Golden Gregory LLP
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Responding to a Whistleblower Complaint
Do’s and Don’ts

§ Assess whether claims can or should be handled
internally or whether outside counsel should be involved
– Are the allegations credible?
– Are the allegations serious? (true whistleblower scenario or

tattling for violation of company policy?)
– Is immediate action warranted?
– Who is the accused? Internal or external?
– Consider whether there are any conflict of interest issues that

might necessitate outside assistance
– Complaint relevant to financial reporting/audit committee?

§ Investigate

29© 2014. Arnall Golden Gregory LLP

Responding to a Whistleblower Complaint
Do’s and Don’ts

§ Consult with counsel regarding the retention of
evidence and issuance of a litigation hold

§ Create a plan for the investigation
– What operations/divisions/groups are implemented?
– Who will be interviewed?
– Who will lead the investigation? Checks and balances
– What documents and other evidence will be looked at?
– What will the costs of the investigation be?

§ Resolve the complaint
– Appropriate corrective actions
– Corrective Action Plan

30© 2014. Arnall Golden Gregory LLP
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Responding to a Whistleblower Complaint
Do’s and Don’ts

§ Ensure that no retaliation against whistleblower
– Not just termination, but also transfer, demotion, slower career

trajectory
– Protection even where allegation is wrong: “reasonable belief”

standard

§ What about disciplinary action?
– Allowed if complaint is made without justification and in bad

faith, BUT very dicey
– Timing is everything . . . Wait before taking action

§ Severance/release/confidentiality agreement: consult
with counsel

31© 2014. Arnall Golden Gregory LLP

For more information:

Ashley S. Kelly, Partner Robert F. Dow, Partner
Atlanta Office Atlanta Office
ashley.kelly@agg.com
404.873.7020

robert.dow@agg.com
404.873.8706

Jennifer L. Shelfer, Associate
Atlanta Office
jennifer.shelfer@agg.com
404.873.7004

All rights reserved. This presentation is intended to provide general information on various regulatory and legal
issues. It is NOT intended to serve as legal advice or counsel on any particular situation or circumstance.
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